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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 87/2007

COW SSI ONER OF CUSTOMS, BANGALORE APPELLANT( S)
VERSUS
M S. HUTCHI SON ESSAR SOQUTH LTD. RESPONDENT( S)
ORDER
The respondent/ assessee herein whi ch is engaged in
t he

busi ness of tel econmunication system inported what is known as

' Base Transrecei ver Station (BTS) and M crowave Conmuni cat
i on
Equi pnents. In the present appeal, however, we are concerned with
BTS equi pnent s i mport ed. The assessee filed Bill of
Entry

di sclosing the price of BTS and at the same tinme clained benefit of
Notification No. 21/2002 dated 1.8.2002 (Serial No. 239) and paid

concessional rate of duty i.e. @of 5% as such. However, the
appel I ant/ Revenue thereafter found that along with the said BTS the

assessee had al so inported Antenna as well as installation cable.

The Adj udi cating Authority was of the opinion that insofar as
Antenna and installation cable are concerned, they are not covered
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Bill of Entry was filed which attracts duty @of 10% On that

basi s, various show cause notices were served upon the assessee
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calling upon the assessee to pay differential rate of duty on the

Antenna and installation cable. The assessee replied the sane by



contendi ng that the Antenna as well as installation cable were
integral parts of the BTS and were inported together under the sanme
provisions and the price was al so declared. On that basis, it was
submitted that the demand covered at Serial No. 239 of Notification
No. 21/2002 could not be segregated for the purpose of |evy of

i mport duty. The contention of the assessee was not accepted and
Order-in-Original was passed calling upon the assessee to pay the
differential duty along with penalty and i nterest. The assessee
filed appeal s against the order of the Adj udi cating Authority
bef ore the Commi ssioner. The Conmi ssioner confirmed the order of

the Adjudicating Authority. Not satisfied with the outcone, the
assessee preferred further appeals before the Custons, Excise &
Service Tax Appellate Tribunal (CESTAT). The CESTAT has al | owed
the appeal s of the assessee by a common deci sion dated 06.07.2005.
Bei ng aggri eved, the Revenue has filed this appeal challenging the

veracity of the decision given by the CESTAT.

M. Yashank Adhyaru, |earned senior counsel appearing for the
Revenue, took us through the various provisions of Notification No.
21/ 2002 and tried to denonstrate that as far as installation cable
and Ant enna are concerned they had to be assessed separately. W
would like to reproduce the relevant portion of Notification No. 21

of 2002 which reads as under
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239 84,85 or CGoods specified in List 22 required 5% 16% 47
90 for basi c t el ephone servi ce,

cel lular nobile tel ephone service,
internet service or closed user’s
group 64 KBPS donestic data network
via | NSAT satellite system service.
242 84,85 or Parts of goods specified in List 25, 5% 16% 5
any for the manufacture of goods falling
ot her under headi ng 85.41 or 85.42
Chapt er
317 8529.10 Aerials or antennae of a kind used 10% - -
with apparatus for radio-tel ephony
and radi o-tel egraphy

Entry No. 239 covers Chapter Headings 84,85 or 90 and the

goods nentioned there are the one specified in List 22. These



goods are meant for basi c t el ephone servi ce, cel lul ar nmobi | e

t el ephone service, internet service etc. It is not in dispute that
the goods in question inported by the assessee were for cellular

mobi | e t el ephone servi ce. If the goods are covered under Entry No.
239, the duty payable is 5% with additional duty @of 16% It is

further nentioned that the sane goods are covered under Condition

47. Condition 47 nentioned in the same Notification reads as under

"47. If inported by a person |licensed by the
Depart nent of Tel econmuni cati ons of the
Gover nnent of India for the pur pose of
provi di ng basic tel ephone service, cellular
mobi | e t el ephone service, val ue added services
via V-SAT systemor Internet Service."

Li kewi se, List 22 which nentions goods that are to be covered
under Entry No. 239, annexed with the same Notification, reads as
under:

"(1) Tel ephonic or telegraphic apparatus of the
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foll owi ng description: (a) Sw tching apparatus
for cellular nobile tel ephone service(b) Base
station controllers (c) ATM Switches (d) Franme
Rel ay Switches (e) Ethernet Switches (2)
Apparatus for Carrier Current Line System or
Digital Li ne System of t he foll owi ng
description:-(a) HDSL System (b) Dense Wave

Di vision Miultiplexing (DWDM System (c) Routers
(3) Radi o communi cation equi pment i ncluding

VHF, UHF and mi crowave communi cati on equi pnent
of the follow ng description: - (a) Base
Transrecei vers stations(BTS) (b) Satellite
communi cati on equi pnent; the foll ow ng customer
preni ses equi pnent, nanely:-(i) Radio with
LNA, up converters and down converters(ii)
Satellite nmodens (c) BTS ancillary equi pnent of
the follow ng description, - (I) Cellular
repeaters (ii) Amplifiers (iii) Wave Quides (4)
Net wor k managenment stations (5) Conputers for
billing and custoner services (6) Short nessage
service har dwar e (7) Aut omati c cal
di stribution system (8) Transcoders (9) Test

equi prent. "

It was argued by M. Adhyaru that in List 22, the itens
are ment i oned do not i ncl ude installation cabl e or
installation features. It was further submtted that as far as
Antenna is concerned, it is specifically covered under Entry No

317 that has already been reproduced above and the duty payable in

respect of Ant enna is 10%

whi ch

ot her



M . Adhyaru al so referred to Order-in-Oiginal passed by the
Adj udi cating Authority and particularly the findings contained
therein wherein the Adjudicating Authority took the view that List
22 attached to t he Notification ment i ons certain speci fied
equi prents |i ke BTS and does not include ancillary equi pnents of
BTS whi ch woul d be Antenna and installation cable. The Adjudicating
Aut hority further stated that fromthe aforesaid, intention of the

Notification was clear viz. to extend the benefit only in respect
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of the main equi pnent and certain specified ancillary equi pnents,

such as Antenna and installation materials that are used along with

BTS equi pnents and not appearing in List 22, woul d not be covered
by Serial No. 239 but would be covered under Serial No. 317

Thi s reasoni ng has been negati ved by t he CESTAT in th
e

i mpugned order. In this process, the Tribunal has defined the
equi prent BTS as appearing in various technical dictionaries etc.
On that basis, the Tribunal cane to the conclusion that the Antenna
as well as installation materials are the integral part of BTS
and, therefore, cannot be segregated when entire equi pnent of BTS
is inported, as was done by the assessee herein.
After going through the said order and the subm ssions of M.
V. Lakshmi kunmar an made on behal f of t he r espondent in support
thereof, we are of the opinion that the approach adopted by the
Tribunal, while holding that the Antenna and installation nmaterials
are part and parcel of the BTS, is perfectly justified.
In the first instance, it is to be kept in mnd that the BTS

equi pnents which were inported by the assessee were along with the

Ant enna and installation materials. This is so noted and accepted

by t he Adj udi cati ng Aut hority as wel |, i nasnmuch as th
e

Order-in-Original itself records that the invoice was for the
entire val ue of t he consi gnment s whi ch i ncl uded t he val ue fo
r

Ant enna and installation nmaterial s. It is specifically recorded

therein t hat there is no separate val ue of Antenna and nateria

indicated in the invoice, for the purpose of assessnent.



In the light of the aforesaid facts, we have to understand the

definition of BTS. In W1 ey Encycl opedi a of El ectrica
d
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El ectroni cs Engineering (Vol.13), nobile comruni cati ons net wor k

architecture has been explained. The Base Station Systemtherein is
described in the foll owi ng nmanner:

"Base Station System The nobile station
comruni cates to the network via the air
interface. The base station system (BSS)

i ncludes a base station controller (BSC) and
one or nore base transceiver stations (BTS)

The BSC manages radi o channels on the radio

i nterface and handovers. Radio transnission and
reception devices, including antennas, and all
radio interface signal processing are contained
in the BTS. The BSS terminates the air
interface fromthe nobile station and then
connects the network signaling and user traffic
to the nobile switching systemover the A

i nterface. The BSC nmanages the air interface
to t he nmobil e station and wusually any
associated air interface encryption protection
The BSC, along with the M5 and MSC, manages the
hand of f between cells. Wen cells span MsCs,
the hand off signaling for the cells is
exchanged between MSCs. This type of hand off
is referred to as inter systemhand off."

It is cl ear from the r eadi ng of t he af oresai d t hat Base
Station Systemincludes BTS and whil e expl aining the function of
BTS, it is specifically nentioned that the sane is inclusive of
Ant enna. BTS is defined in Newon's Tel ecom Dictionary to nean
"the el ectronic equi pment housed in cabinets that together wth
antennas conprises a PCS facility or "site". The cabi nets include
an air condi ti oni ng unit, headi ng unit, el ectri cal supply,
t el ephone hook-up, and back-up power supply.

It becones clear that BTS, which is an el ectronic equi pnent,
has to be put together with Antenna apart from other conponents.
Thus, Antenna becones an integral and inseparable part of the BTS

wi thout which it cannot even function. It is not in dispute that
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this equiprment falls under Chapter Heading 84,85 or 90 and was so
cl ear ed.
No doubt Entry No. 317 of Notification No. 21/ 2002 lists

Ant enna separately on which 10% duty is payable. However, at the



same time, it would be pertinent to point out that it nentions
Chapt er Headi ng 8529.10. It becones clear that when aerials of
Antenna are separately inported as independent itens, they would be
covered by Entry No. 317 and chargeable to 10% duty. On the ot her
hand, when the sane Antenna which is inseparable part of BTS, is
imported along with the entire BTS equi pnrent as one equi pnent and
isinstalled in the sane BTS, it woul d be subsuned under Entry No.
2309.

Needl ess to nention that the sane reasoning shall apply to
mni-link as well.

We are, therefore, of the opinion that this appeal |acks nerit

and is, accordingly, dismssed.

...................... J.
[A K SIKR]
...................... J.
[ ROHI NTON FALI NARI MAN|
NEW DELHI ;
SEPTEMBER 09, 2015
8
| TEM NO. 101 COURT NO. 14 SECTION |11
SUPREMECOURTOF | NDI A

RECORD OF PROCEEDI NGS
G vil Appeal No(s) . 87/ 2007
COVMNR. OF CUSTOMS, BANGALORE Appel | ant (s)
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M S. HUTCH SON ESSAR SOUTH LTD. Respondent ( s)

(with office report)

Date : 09/09/2015 This appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTICE A K. SIKRI
HON BLE MR JUSTI CE ROH NTON FALI NARI MAN

For Appel |l ant(s) Yashank Adhyaru, Sr. Adv.
Ni sha Bagchi, Adv.

B. Sunita Rao, Adv.

At ul esh Kumar, Adv.
Pooj a Shar na, Adv.

B. Krishna Prasad, Adv.

Anur ag, Adv.
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V. Lakshm kunar an, Adv.
M P. Devanat h, Adv.

S. Vasudevan, Adv.

Di sha Jai n, Adv.

L. Charanaya, Adv.

Adi tya Bhat acharya, Adv.
Hemant Baj aj , Adv.
Anandh K., Adv.

Aman, Adv.

For Respondent (s)

s3335535%

UPON hearing the counsel the Court nade the follow ng
ORDER

The appeal is dismssed in ternms of the signed order.

(Ashwani Thakur) (Renu Di wan)
COURT MASTER COURT MASTER
(Signed order is placed on the file)



