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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
CIVIL APPEAL NO 1979 OF 2002
Ram Swar oop (Dead) through L.Rs. Appel | ant (s)
VERSUS
Mahesh Chandra Jain and Os. Respondent ( s)
(Wth application for permssion to subnit additional docunents
and with office report)
Date : 09/09/2004 This Appeal was called on for hearing today.
CORAM :

HON BLE MR JUSTI CE ARI JI T PASAYAT
HON BLE MR, JUSTI CE C. K. THAKKER

For Appellant (s)M. A K Ganguli, Sr.Adv.
M. Harish, Adv.
Ms. Barnali Basak, Adv.
M. V. Krishna Mirhty, Adv.
For Respondent (s)M. Jitender Sharnm, Sr.Adv.

M. S.S. Nehra, Adv.
Dr. |.B. Gaur, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER
The appeal is dismssed in terns of the signed order.

(Neena Verma) (Vijay Aggarwal)
Court Master Court Master

Signed order is placed on the file.
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The tenant has filed this appeal against the judgnent of a |earned Single Judge of the H gh C
ourt of Allahabad by which the wit petition filed by the tenant was dism ssed.
The factual position needs to be noted in brief.
Mahesh Chandra Jain (hereinafter referred to as ‘the landlord’ ) filed an application for relea
se of Shop No.559 under Section 21(1)(a) of the U P. Urban Building (Regulation of letting, Re
nt & Eviction) Act, 1972 (in short the ‘Act’). The reason for seeking eviction was that there
was need to expand the clinic of his son, Dr. Jinesh Chandra Jain. The application was reject
ed by the Prescribed Authority by order dated 19.11.1992. An appeal was carried by the landlo
rd and the same was all owed by order dated 28.05.1996. It was held that there was a bonafide
need for the prenmises in question. A wit petition was filed. |In the wit petition, it was
subnmitted that the landlord on an earlier occasion had filed an application under Section 21 o
f the Act which was rejected and, therefore, the subsequent application which forned the subje
ct matter of controversy before the H gh Court was not maintainable. The need of |andlord was
not bonafide and his son Dr. Jinesh Chandra Jain had already a clinic in the adjacent shop No
.560 and he could practice fromhis residence. The findings recorded regarding conparative ha
rdshi p was al so w thout any foundation
The Hi gh Court found that the first contention was not of any rel evance because earlier reject
ion of the application for need of one son does not stand on the way of the subsequent applica
tion being noved for another son. So far as points 2 and 3 are concerned, it was found with r
eference to the materials on record that the conclusions of the first appellate court were in
order. It was pointed out that nerely because the son Dr. Jinesh Chandra Jain was practicing
fromthe residence, that cannot be a ground to refuse eviction from shop No.559. So far as th
e availability of shop No.560 is concerned, it was noted that both the shop Nos. 559 and 560
woul d be utilised for better professional services being rendered and it was certainly desirab
le for a nedical practitioner to have adequate place, for doing pathol ogi cal and radi ol ogi ca
tests. Accordingly, the wit petition was di sm ssed.

In support of the appeal, M. A K Ganguly, |earned senior counsel subnmitted that the approach
of the first appellate court and the High Court is clearly erroneous. The findings recorded
by the Trial Court were in order, as the essence of dispute was kept in view while upholding t
hat the bonafi de need of the house was not established. It was noticed that there was a persis
tent attenpt to get the tenant vacated. It was also subnmitted that the first appellate court
and the Hi gh Court acted on surnises and conjunctures to hold about the bonafide and genuine n

eed of the landlord to provide accommobdation to his son for setting up nedical practice.

In response, M. Jitender Sharma, |earned senior counsel subnitted that the findings of fact r
ecorded by the first appellate court based on proper appreciation of evidence, as affirmed by
the H gh Court, do not need any interference. The total area of shop Nos.559 and 556 would c
one to about 270 sg. feet. That is not such a big area even for a medical practitioner to set
up practice and conveniently function fromthe preni ses. The two shop Nos. 558 and 561 are
in the possession of the |landlord and his another son, who were doi ng separate business. The

father has a noral obligation to see that his son, who is a qualified Ayurvedi c Doctor gets

a firmfooting inlife and for that purpose a bonafide application was made and on appreci at
ion of facts, the first appellate court found that need was bonafi de and genuine. The Hi gh Co
urt al so anal ysed the factual position and canme to an identical finding. These findings of fa
ct do not need any interference.

On consideration of the rival submssions, we find that the first appellate court has correctl
y anal ysed the factual position and has assessed the need of the applicant for setting up his
son in business. The findings are not perverse in any way and the Hi gh Courts affirmation of
vi ew cannot al so be called perverse. That being so, the appeal is without merit and deserves
di sm ssal, which we direct.

However, considering the fact that the tenant has been occupying the premses for nore than th

ree decades, we pernit retention of the premises till the end of Decenber, 2005 subject to his
filing usual undertaking before the Trial Court within three weeks to deliver the vacant poss
ession of the premises on or before 31st Decenber, 2005. The rent shall be paid regularly in

terns of the agreement and if any arrears have to be paid, the same shall be paid within thre
e nont hs.
The appeal is dismssed subject to aforesaid directions.

( ARIJI'T PASAYAT )
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( C. K. THAKKER )
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