j\207I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
Cl VI L APPEAL NO. 5939 OF 2007

STATE OF WEST BENGAL & APPELLANT
Vs.
SARKAR & SARKAR & RESPONDENT
ORDER
JAGDI SH SI NGH KHEHAR, CIJI.
1. The questi on, t hat ari ses for consi derati on, truly

ener ges from two orders passed by t he Hi gh Court at
Cal cutta (hereinafter referred to as t he Hi gh Court ),
dated 24.5.2002, and 26.9.2002. The order dated 24.5.2002
i s reproduced bel ow :

THE COURT : The Learned Counsel appearing
for t he r espondent submitted t hat t he State of

West Bengal may be grant ed liberty to prefer
counterclaim, if any, bef ore t he Lear ned
Arbitrator. M. Dutt a, t he Lear ned Counse
appeari ng for t he petitioner very fairly

submitted t hat it will al ways be open to t he
r espondent to prefer its counterclaim if any,

before the Lear ned Arbitrator and t here cannot
be any possi bl e obj ection to this from his
client. Accordingly, there is no reason why
t he matt er shoul d not be pl aced bef ore t he
Honbl e the Chief Justice for appointnent of an

Arbitrator.

Let t he matt er be pl aced bef ore Hi s

Lordship for nomnating a fit and proper person

to act as the Arbitrator as prayed for
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2. Likewi se, t he order dat ed 26. 9. 2002, is extracted
bel ow :
The Court : In exercise of power under Section
11 of t he Arbitration & Conciliation Act , 1996
I appoi nt Justi ce S. S Gangul y (Retd.) as
Arbitrator to deci de t he di sput es ari sing in
the matter and | fix the renmuneration a sum of
Rs. 5000/ - per sitting. The Arbitrator shal

give the award within four months fromthe date

of filing of the clains and count er cl ai ns.
The renmuner ati on of t he Clerk and St enogr apher
shal | be deci ded by t he Arbitrator in t he
meeting with the parties.

Let a copy of the order be conmunicated to

the Arbitrator concerned by the Registrar, OS.

All parties including the Arbitrator and

Regi strar, OS are to act on a Xeroxed Signed
Copy of this di ctated or der on t he usua
undert aki ng.

3. A collective per usal of t he af oresai d orders, | eads

to t he cl ear and unanbi guous concl usi on, t hat Justi ce
(Retired) S. S Gangul vy, came to be appoi nt ed as an
arbitrator, by t he Hi gh Court, in exerci se of its power s

under Section 11 of t he Arbitration and Conciliation Act ,
1996 (hereinafter referred to as t he Arbitration Act ).

Addi tionally, it ener ges, from the above orders, t hat

| ear ned counsel appeari ng for t he State of West Benga

sought liberty from the Hi gh Court, to rai se a

counter-claim bef ore t he arbitrator. In furtherance of

the said prayer, |earned counsel for the respondent- Sarkar

&  Sarkar accepted before t he Hi gh Court, t hat it woul d be

open to the State of West Bengal to prefer a counter-claim
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4. Consequent upon t he appoi nt nent of t he above
arbitrator, t he State of West Bengal raised a challenge



(agai nst the appointnent of an arbitrator by the High Court
under Section 11 of the Arbitration Act) during the course

of t he arbitral pr oceedi ngs, under Secti on 16 of
Arbitration Act, that the dispute raised by the respondent
was not arbitrable. The arbitrator accepted the aforesaid

prayer and hel d by an order dat ed 15. 1. 2004, t
arbitrator had no jurisdiction to entertain t he
rai sed by the respondent-Sarkar & Sarkar, for arbitration.

5. It is essential for us to extract herein clause 12 of

the contractual agreenent between the parties. The sane is
repr oduced her ei nbel ow :

Cl ause 12 t he Engi neer-in-charge shall have
power to make any alteration in, om ssi ons
from addi ti ons to or substitutions for, t he
original specifications : draw ngs, designs and
i nstructions, t hat may appear to him to be
necessary or advi sabl e during t he progress of
t he wor k and t he contractor shal | be bound to
carry out the work in accordance with any
i nstructions whi ch may be gi ven to him in
witing si gned by t he Engi neer-i n-char ge and
such al terations, om ssi ons addi tions or
substitutions shall not invalidate the contract
but shal | be deened to have for med as wor k

included in the original tender & any altered,
addi ti onal or substituted wor k whi ch t he
contractors may be directed to do in the manner

above specified as part of t he wor k shal | be
carried but by t he contractor on t he same
condi tions in al | respects on  which he agreed
to do the mai n wor k and at t he sane rates
any, may be specified in t he t ender for t he
mai n wor k. The tinme for the conpletion of the
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wor k shal | be ext ended in t he proportion t hat
t he altered addi ti onal or substi tuted wor k

bears to t he ori gi nal contract wor k and t he
certificate of t he Engi neer-i n-char ge shal | be
concl usi ve as to such proportion. And if t he
altered additional or substituted work includes

any cl ass of work  for whi ch no rate is

specified in this contract, then such class of
work shall be carried out at the rates entered
in t he Schedul e of rates of t he Pr esi dency

Circle whi ch was in force at t he time of t he
accept ance of t he contract m nus/ pl us t he
per cent age whi ch t he t ot al t endered anount

bears to the estimted cost of the entire work

put to tender and if the altered, additional or

substituted wor k is not ent er ed in t he sai d
schedul e of rates paynent thereof shall be nade

by t he Engi neer-i n-charge by det ermi ni ng t he
rates on anal ysis worked out from (a) the basic

rates of material s and | abour provi ded in the
current schedul e of rates or (b) t he current
market rates of materials and |abour when even

basi c rates for the work are not avai |l abl e in
t he schedul e. In case when such rates are

det er m ned on anal ysi s by the Engi neer-in-

charge under (a) above, t he sti pul at ed

percentage above or below schedule of rates as

provi ded in t he contract shal | al so apply and

in case of rates wor ked out on anal ysi s under
(b) above regardi ng rates det er m ned on

anal ysi s for any al tered, addi ti onal or
substituted work under this clause the decision
of Super i nt endi ng Engi neer of Crcle, shal | be

final and binding.

t he

hat t he
di spute



6. The order passed by the arbitrator on 15.1.2004, was

assail ed by t he r espondent - Sar kar &  Sarkar, under Section
37 of t he Arbitration Act, bef ore t he Hi gh Court by
preferring A P. O No. 108/ 2004. The Hi gh Court accepted the

appeal and set asi de t he order passed by t he arbitrator
dated 15.1.2004. The Hi gh Court arrived at the conclusion

t hat cl ause 12 (extracted above) was i ndeed a clause
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provi di ng for settl enent of di sput es bet ween t he parties,
ari sing out of their contract ual obl i gati on, by way of
arbitration.

7. To assai | t he or der passed by t he Hi gh Court, t he
State of West Bengal , has preferred t he i nst ant civi
appeal

8. It was the vehenent contention of the | earned counse
for t he appel | ant based on a series of j udgnent s r ender ed
by this Court, that clause 12 (extracted above) was not an
arbitral cl ause, and t hat , t he arbitrator as wel | as t he
H gh Court, had erred in determ ning the sane.
9. Learned counsel for t he r espondent - Sar kar &  Sarkar
cont est ed t he claim of t he appel I ant. It was submitted,
that the appellant could not be permtted even to raise the
i nst ant pl ea, o) as to assai | t he order passed, ei ther by
the arbitrator (on 15. 1. 2004), or by the Hi gh Court (on
16. 5. 2006) . The instant subm ssion of the | earned counse
for t he respondent, was prem sed on the judgnent render ed
by this Court in SBP & Co. Vs. Pat el Engi neeri ng Ltd. ,
(2005) 8 SCC  618. Qur poi nt ed attention was dr awn to t he
concl usi ons dr awn by t he Constitution Bench in t he above
j udgnent , in par agr aph 20. Par agr aph 20 is r epr oduced
bel ow :

20. Secti on 16 is sai d to be t he recognition
of t he principle of Konpet enz- Konpet enz. The
fact t hat t he Arbitral Tri bunal has t he
5

competence to rule on its own jurisdiction and

to define t he contours of its jurisdiction

only means t hat when such i ssues ari se before
it, t he Tri bunal can, and possi bl y, ought to
deci de t hem Thi s can happen when the parties

have gone to the Arbitral Tri bunal wi t hout
recourse to Section 8 or 11 of t he Act . But
wher e the jurisdictional i ssues are deci ded

under t hese secti ons, bef ore a reference is
made, Section 16 cannot be held to enpower the

Arbitral Tri bunal to ignore the decision gi ven
by the judicial authority or the Chief Justice

bef ore t he ref erence to it was made. The
compet ence to deci de does not enabl e t he
Arbitral Tri bunal to get over t he finality

conferred on an order passed prior to its
entering upon the reference by the very statute

that creates it. That is the position arising

out of Section 11(7) of t he Act read with
Section 16 thereof. The finality given to the

order of t he Chi ef Justice on t he matters

wi thin his conpet ence under Section 11 of t he
Act are incapable of being reopened before the

Arbitral Tri bunal . I'n Konkan Ry. what is
considered is only the fact that under Section

16, the Arbitral Tribunal has the right to rule

on its own jurisdiction and any objection, with

respect to t he exi st ence or validity of t he

arbitration agr eement . What is t he i npact of
Secti on 11(7) of t he Act on t he Arbitra
Tri bunal constituted by an or der under Section

11(6) of t he Act, was not consi der ed.



obvi ousl y, this was because of t he view taken
in that decision that the Chief Justice is not

expect ed to deci de anyt hi ng whil e ent ert ai ni ng

a request under Section 11(6) of the Act and is

only per form ng an adm nistrative function in
appoi nting an Arbitral Tri bunal . Once it is
held that t here is an adj udi catory  function

entrust ed to t he Chi ef Justi ce by t he Act ,
obviously the right of the Arbitral Tribunal to
go behind the order passed by the Chief Justice
woul d take anot her hue and woul d be control | ed
by Section 11(7) of the Act.

(enphasis is ours)
10. It was the subm ssion of the | earned counsel for the
respondent, t hat pr oceedi ngs coul d not have been
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entertai ned by t he arbitrator under Secti on 16 of
Arbitration Act, in the present controversy, because by the

orders of t he Hi gh Court dat ed 24.5.2002 and 26. 9. 2002
(extracted above) , t he appoi nt nent of t he arbitrator was
made, in exerci se of t he power s vest ed in t he Hi gh Court,
under Secti on 11 of the Arbitration Act . The factua
position depicted herei nabove, as al so, the orders referred

to her ei nabove, | eave no room for doubt t hat Justice
(Retired) S. S Gangul vy, was actual ly appoi nt ed as an
arbitrator by t he Hi gh Court, in exerci se of t he power s
vest ed in t he Hi gh Court, under Section 11 of t he
Arbitration Act. That being the position, |earned counsel

for t he r espondent is fully justified in her submi ssi on

t hat t he sai d or der coul d not be tested by t he arbitrator
whil e consi dering t he claim raised by t he appel lant-State
of West Bengal under Secti on 16 of t he Arbitration Act .

Thus vi ewed, irrespective of whet her Cl ause 12 extracted
her ei nabove, postul ated the adjudication of dispute between
t he parties t hr ough an arbitrator, it is now  not open to

the appel |l ant before this Court to raise a challenge to the
order passed by the High Court appointing an Arbitrator.

11. There is anot her reason for us not to accept t he
prayer nade before us, on behalf of the appellant-State of
West Bengal , for rai si ng a challenge to t he order dat ed

15. 1. 2004, passed by the arbitrator, and order dat ed
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16. 5. 2006 passed by t he Hi gh Court, and t hat is, t hat
order dat ed 26. 9. 2002 passed by t he Hi gh Court (extracted
above) | eaves no room for doubt, that the appellant before

this Court, factual ly requested t he Hi gh Court to gr ant
liberty to it, to prefer a counter-claim before the
arbitrator. In ot her wor ds, t he appel I ant s prayer to t he

Hi gh Court (on 24.5.2002) was, to permt it to raise its
own di sput e, by granting liberty to it to prefer a
counter-claim before t he arbitrator. Such bei ng t he

position, t he appel | ant cannot now wiggle out of t he

af oresai d vol untary accept ance, to have t he matt er

adj udi cat ed bef ore t he arbitrator. In any case, even

Secti on 7(4)(c) of t he Arbitration Act, in such fact ual

ci rcumst ances, woul d | ead to the sane concl usi on

Ther ef or e, in the facts and ci rcunst ances of this case,
there is al so no di spute about t he fact, t hat as agai nst
the claim raised by the respondent - Sar kar &  Sarkar before

t he arbitrator, t he appel l ant-State of West Bengal , had

i ndeed raised a counter-claim And having done so, it nust

be deened to have subnmitted before the arbitrator,a request

to adj udi cat e its cl ai ns as wel | . When bot h parties, had
approached the arbitrator, and subnmitted thenselves to the

arbitrators jurisdiction, independent of all other factua

and | egal considerations, the arbitrability of the disputes

was clearly made out under Secti on 7(4)(c) of t he
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Arbitration Act.

12. For t he reasons recor ded her ei nabove, we find no
justification what soever, to interfere in t he concl usi ons
dr awn by t he Hi gh Court. The civil appeal is accordingly

di snmissed. The conclusions rendered by the Hi gh Court, are

however bei ng sust ai ned for di fferent reasons and not for
t he reason, t hat cl ause 12 of t he contract ual agr eenent
bet ween t he parties was or was not a clause postul ati ng
arbitration as a node of settlenment of the disputes arising

bet ween the parti es.

13. The Registry of this Court is directed to dispatch a

copy of this or der to t he arbitrator - Justi ce (Retired)
S.S. Ganguly, for further necessary action

...................... cll.
[ JAGDI SH SI NGH KHEHAR]
...................... J.
[Dr. D.Y. CHANDRACHUD]
...................... J.
[ SANJAY Kl SHAN KAUL]
New Del hi ;
19 th
April, 2017.
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SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS
Cvil Appeal No(s).5939/2007
STATE OF WEST BENGAL Appel | ant ('s)
VERSUS

SARKAR & SARKAR Respondent ( s)
Date : 19/04/2017 This appeal was called on for hearing today.
CORAM :

HON&#39; BLE THE CHI EF JUSTI CE

HON&#39; BLE DR. JUSTI CE D. Y. CHANDRACHUD

HON&#39; BLE MR JUSTI CE SANJAY KI SHAN KAUL
For Appellant(s) M. Kalyan Banerjee, Sr. Adv.
M. Chanchal Kumar Gangul i, Adv.

M. Saurav Qupta, Adv.

For Respondent (s) Ms. Shipra Ghose, Adv.

UPON hearing the counsel the Court nmade the follow ng
ORDER
The civil appeal is dismssed in terns of the signed
order, with a directionto t he Registry of this Court to
di spatch a copy of this order to the arbitrator - Justice
(Retired) S.S. Ganguly, for further necessary action.

Pendi ng appl i cation, i f any, shal | st and di sposed
of .
(Sarita Purohit) (Renuka Sadana )
Court Master Assi stant Registrar

(Signed order is placed on the file)
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