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In this appeal, challenge is laid to that part of the j
udgment
of High Court of Delhi dated 15th Decenber, 2006 whereby Hi gh
Court has held that the bl ock assessnent proceedings initiated
by
t he respondent - Depart nent agai nst the appellants herein have
not becone time barred, by giving the respondents benefit of t
he
peri od during which proceedings were pending in the High Court
in view of some interimorders passed in those proceedi ngs whi
ch
remai ned operative till the wit petition filed by the appella
nts were
decided finally. Factual background |leading to the present app
eal
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2) Search and sei zure took place in the business prenises of the

appel I ant conpani es on 22nd June, 1998 on the strength of

warrant of autorization dated 19th June, 1998 which went upto in



3)

4)

Givil

5)

6)

the morning hours of 23 rd June, 1998. It was followed by further

searches fromtinme to tinme which went on till 5th August.

Noti ce under Section 158BC(c) of the Income Tax Act, 1961
(hereinafter referred to as the "Act’) was issued on 28 th June,
1999 requiring the appellants to furnish return for the bl ock period
fromApril 1, 1988 to 22nd June, 1998. This notice was w t hdrawn
and anot her notice was issued on 26.07.1999. In response
thereto, the appellants filed return for the aforesaid bl ock period
on 10th Septenber, 1999. As per Section 158BE of the Act,
assessnent is to be conpleted within two years fromthe end of

the nonth in which the last of the authorisation for search under
Section 132 or for requisition under Section 132A, as the case

may be. However, the assessing officer could not do so because

of certain devel opnents which took place and are narrated

herei nafter.

A direction under Section 142(2A) was issued on 29.06. 2000,
whi ch was served to the appellants on 19 th July, 2000 for
conducting special audit for the aforesaid bl ock period.
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A Wit Petition (Gvil) No. 4685 of 2000 was filed by the
appel l ants, wherein a challenge was laid to the aforesaid order
dated 29th June, 2000 issued by respondent no. 2 directing a
special audit in respect of appellants under Section 142(2A) of the
Act. In the said wit petition, the appellants al so challenged the
clarificatory order dated 10th August, 2000 issued by respondent
no. 2 with regard to special audit in respect of appellant no. 1 for
the period fromthe Assessnent Year 1994-95 to Assessnent
Year 1998-99 and insofar as appellant no. 2-the period for

Assessnent Year 1994-95 to Assessnent Year 1996-97

During the pendency of the wit petition, as anmendnent
application was filed being CM No. 9305/2006, seeking to add
addi tional ground that the Bl ock Assessnent Proceedi ngs under

Section 158BC(c) of the Act were tinme barred. The appellants
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submitted that the time linmt for conpletion of Block Assessnent
expired on 30th June, 2000 in terns of Section 158BE of the Act,
since 2 years period expired on that date. It was further
submitted that the authorization executed on 22 nd June, 1998
could not have been utilized for conducting further search till
August, 1998. it was al so contended that the order under Section

142(2A) of the Act was issued in violation of principles of natura
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justice as there was no conplexity in the accounts of the

appel l ants and, therefore, there was no justification in |l aw to order

special audit under Section 142(2A) of the Act.

7) The respondents filed their affidavit in reply to the show cause
expl ai ning that the order for special audit under Section 142(2A)
of the Act was issued with proper authorization nade by
Commi ssi oner of Income Tax after due deliberation and on the
basis of the report of the Assessing Oficer viz. Assistant
Commi ssioner of Income Tax, New Delhi. It was further submtted
that the period of conpletion of block assessnent was to expire
on 31st August, 2000 and not on 30th June, 2000 as clainmed by the
appel lants. As per the respondents, since seizure operation were
conducted from 22nd June, 1998 and these operations concl uded
only on 5th August, 1998, the tine limt of tw years for conpletion

of "Bl ock Assessment" was to expire only on 31st August, 2000.

8) In Wit Petition (Gvil) No. 4685 of 2000, interimorder dated 24 th
August, 2000 was passed, which reads as under

"C.W No. 4685/2000

Notice to the respondents to show cause as
to why petition by not admitted, returnable on 14th
Sept enber, 2000.

M. RD. Jolly, Advocate accepts notice on
behal f of respondents.
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C.M No. 7227/2000
Notice for 14th September, 2000. M. Jolly
accepts notice.

Counter be filed by 13th Septenber, 2000.



9)

10)

11)

1

Civil

12)

Interimstay of the orders dated 29th June,
2000.

Annexure-A read with Annexure-B dated
th
10 August, 2000."

This stay renmmined in operation during the pendency of the wit

petition.

The matter was finally heard and deci ded by the Del hi H gh Court

vi de judgnent dated 15th Decenber, 2006. It has quashed the
direction for special audit in view of the fact that no hearing was
afforded to the appellant before issuing such direction, which was
necessary as per the law laid down in the case of Raj esh Kunar

and others Vs. Dy. Comm ssioner of Income Tax and others 1.

However, the Hi gh Court decided the question of limtation in
favour of the Departnent holding that the period between 24 th
August, 2000, i.e, date on which interimorder was passed staying
special audit direction under Section 142(2A) dated 29 th June,
2000 and 15th Decenber, 2016, i.e., when the Hi gh Court has

passed the order setting aside the direction for special audit, be

(2007) 2 scc 181
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excluded in counting limtation for concluding bl ock assessnent.
The appel |l ants contended before the Hi gh Court that since there
was no stay on bl ock assessnent proceedings in terns of interim
order dated 24th August, 2000, the direction to exclude the period
bet ween 24t h August, 2000 to 15th Decenber, 2006 was beyond
its jurisdiction. It was alternatively contended before the High
Court that the limtation for passing the bl ock assessnent having
expired on 30th June, 2000 in terns of Section 158BE(1l) of the
Act, the direction to exclude the limitation period between 24 th
August, 2000 to 15th Decenber, 2006 would not, in any case,
save limtation. Wile rejecting the aforesaid contentions raised
by the appellants, the High Court held that since special audit was

an inportant and integral step in the assessnment proceedings,

22



13)

G vi

14)

Civil

(a)

once the direction for special audit was stayed by the Hi gh Court,
assessnent proceedi ngs ipso facto could not go on. The High

Court rejected the assessee’s second alternative argunent

holding that Iimtation period of two years was to be cal cul ated

from5th August, 1998, on which date | ast panchnama was drawn.

In the instant appeal, inpugning the decision of the Hi gh Court,
foll owi ng substantial questions of law are raised for consideration
by this Court:
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(a) Whet her on the facts and circunstances of the case, the

H gh Court havi ng quashed the direction under Section 142(2A)

of the Act was justified in lawin directing to exclude the period
bet ween 24t h August, 2000 to 15 th Decenber, 2006 in counting

the period of Iimtation for passing the block assessnent order?
(b) Whet her on the facts and circunstances of the case, the
interimorder dated 24th August, 2000 staying the direction for
special audit contained in order dated 29 th June, 2000, could be
construed as anounting to stay of assessment proceedi ngs?

(c) Whet her on the facts and circunstances of the case, the

H gh Court erred in lawin holding that the period of limtation
expired on 31st August, 2000, instead of 30 th June, 2000, in terms
of Section 158BE(1) read with Explanation 2 thereto?

(d) Whet her on the facts and in the circunstances of the case,
it is pernissible under Section 132 of the Act that the sane
warrant of authorization be executed 16 tinmes and be revalidated
again and again instead of issuing fresh authorization for each
visit and whet her such revalidation can be done wi thout recording

any reasons justifying the revalidation as in the present case.

In effect the central issue is one of limtation, which has the

followi ng two facets, viz.
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Whet her the period of linmtation expired on 31 st August, 2000 or

the | ast date for conpleting block assessment was 30 th June,
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(b) Whet her the period between 24 th August, 2000 to 15th Decenber,
2006, when interimstay was in operation, required to be excluded

for the purposes of counting limtation period?

15) First, we shall take up the second issue for discussion. It is not in
di spute that the period during which interimstay of the order
passed by the court is in operation has to be excluded while
conmputing the period of two years as linitation period prescribed
for conpleting the bl ock assessnment. The parties have, however,
joined issue on the nature of stay order which qualify for such
exclusion. For this, it would be necessary to scan through the
| anguage of Explanation 1 to Section 158BE(2) of the Act. This
provi sion makes the follow ng reading:

"Explanation 1. - In conputing the period of
limtation for the purposes of this section, -

(i) the period during which the assessnent
proceeding is stayed by an order or injunction of
any court; or

(ii) the period comencing fromthe day on which
the Assessing Oficer directs the assessee to get
hi s accounts audited under sub-section (2A) of
section 142 and ending on the day on which the

assessee is required to furnish a report of such
audit under that sub-section; or
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(Ti1) & (V) XXX XXX XXX
shal | be excl uded:

Provi ded xxx xxx xxx"

16) The plea of the appellants is that only that period can be excluded
in conputing the period of linmitation, during which assessnent
proceedi ngs were stayed. A certain distinction was tried to be
drawn in the instant case by referring to the interimorder which
was passed by the High Court on 24th August, 2000 which has
stayed the order of the Departnent directing conmpulsory audit. It
was, thus, argued that stay was limted only to conducting
compul sory audit and there was no stay of the assessnent

pr oceedi ngs.



17)

G vi

18)

Civil

Ms. Ganesh and Vohra, |earned senior counsel appearing for the
appel lants made a fervent plea to the effect that in the absence of
any stay of the assessnent proceedings, there was no enbargo

on the part of the assessing authority to proceed with the
assessnent even when the order directing special audit was

stayed, and therefore, benefit of the aforesaid explanation would
not be available to the respondents. It was argued that the High
Court had commtted an error in giving the benefit of the exclusion
of the said period on a wong prenise that special audit was an
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integral part of the assessnment proceedings. It was al so argued

that Explanation 1, as it existed at the relevant tinme, did not nake
any provision for excluding the period fromthe date when

assessing officer directs the assessee to get his accounts audited
till the date when the assessee is required to furnish the report of
such audit. Such an amendnent, it was pointed out, is made in
Clause (ii) of Explanation to Section 153B of the Finance Act,

2013, w.e.f. 1st June, 2013 to fill the lacunae that existed in the
statutory framework and this would also fortify the subnissions of
the appellants that at the relevant time there was no such

provi sion for exclusion of the tine period during which there was a
stay of special audit but no stay assessnent proceedings. It was

al so argued that insofar as the provision relating to linmtation is
concerned it needs strict interpretation, and certain judgnents

were referred to, by the |l earned counsel, in this behalf.

Ms. Pinky Anand, |earned ASG on the other hand, supported the
order of the High Court by arguing that with the passing of High
Court order staying the orders dated 29 th June, 2000 and 10th
August, 2000 passed under Section 142(2A) of the Act which

meant that the Department was prevented from carrying out

special audit, it was not possible to proceed with the assessnent
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as well as inasmuch as the assessing officer at the tine of

passing the order under Section 142(2A) of the Act recorded his
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19)

satisfaction that in order to carry out the proper assessment,
special audit was essential. She, thus, subnmitted that the High
Court rightly held that special audit was integral part of the

assessnent.

We have al ready reproduced the | anguage of Explanation 1. it is

not in doubt that this explanation grants benefit of exclusion only
for those cases where ’'the assessment proceeding is stayed by

an order or injunction’ of the court. On literal construction
therefore, it becomes clear fromthe reading of this provision that
the period that is to be excluded while conputing the period of
limtation for conpletion of Block Assessnents is the period
during which assessnent proceedi ngs are stayed by an order of a
court and this provision shall not apply if the stay of sone other
kind, i.e, other than staying the assessnment proceedings, is
passed. The counsel for the appellants are justified in their
contention that the provision relating to limtation need to be
strictly construed. In the case of KM Sharma Vs. ITQ2, this
principle is laid down in the follow ng words

"13. Fiscal statute, nore particularly a provision
such as the present one regul ating period of

2 (2002) 254 | TR 772 (SC)

Civil

20)
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limtation nmust receive strict construction. The | aw
of limtation is intended to give certainty and finality
to | egal proceedings and to avoid exposure to risk
of litigation to litigant for indefinite period on future
unf or eseen events. Proceedi ngs, which have
attained finality under existing | aw due to bar of
limtation cannot be held to be open for reviva
unl ess the anended provision is clearly given
retrospective operation so as to allow upsetting of
proceedi ngs, which had al ready been concl uded
and attained finality."

As a general rule, therefore, when there is no stay of the

assessnent proceedi ngs passed by the Court, Explanation 1 to

Section 158BE of the Act may not be attracted. However, this

general statenent of legal principle has to be read subject to an
exception in order to interpret it rationally and practically. In those

cases where stay of sone other nature is granted than the stay of

the assessnent proceedi ngs but the effect of such stay is to

22



prevent the assessing officer fromeffectively passing assessnent
order, even that kind of stay order may be treated as stay of the
assessnent proceedi ngs because of the reason that such stay
order becomes an obstacle for the assessing officer to pass an
assessnent order thereby preventing the assessing officer to
proceed with the assessnent proceedi ngs and carry out
appropri ate assessnment. For an exanple, if the court passes an
order injuncting the assessing officer from sunmmoning certain
records either fromthe assessee or even froma third party and
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wi thout those records it is not possible to proceed with the
assessnent proceedi ngs and pass the assessnent order, even
such type of order may anount to staying the assessnent
proceedings. In that context, we would Iike to conment that the
H gh Court, in the inmpugned judgment has propounded the
correct and relevant test, viz., whether the special audit is an
integral part of the assessment proceedings, i.e., wthout specia
audit it is not possible for the assessing officer to carry out the
assessnent? If it is so, then stay of the special audit may qualify
as stay of assessnent proceedings and, therefore, would be

covered by the said explanation.

21) The question, therefore, is as to whether, in the given case, the
Hi gh Court was right in holding that the special audit was not only
a step in the assessnent proceedi ngs, but an inportant and
integral step, in the absence of which an assessnent order could
not be nade. In support of the aforesaid conclusion, the High
Court referred to the judgnment in Auto and Metal Engi neers and
other Vs. Union of India and Others 3 wherein this Court
exam ned in det ai | as to  what constitutes assessnent
proceedings. The Court in that case was interpreting Explanation
1 to Section 153 of the Act, which is pari materia to Explanation 1
3 (1998) 229 I TR 399
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of 158BE of the Act. The said provision was interpreted in the



foll owi ng manner:

"Sub-section (1) of section 153 prescribed the
period of Iimtation within which an order of
assessnent coul d be passed. For the assessnent

years in question the | ast date for making the order
of assessnent under the said provision was March

31, 1972. By Explanation 1 to section 153 the
period of Iimtation prescribed under sub-section (1)
for maki ng the order of assessnent was extended

by the period during which the assessnent

proceedi ng was stayed by an order or injunction of
any court. The object of the Explanation seens to
be that if the Assessing Oficer was unable to

compl ete the assessnent on account of an order or

i njunction staying the assessnment proceedi ng

passed by a court the period during which such

order or injunction was in operation should be

excl uded for the purpose of conputing the period

of limtation for making the assessnent order. The
process of assessnent thus commences with the
filing of the return or where the return is not filed,
by the issuance by the Assessing Oficer of notice
to file the return under section 142 (1) and it
culmnates with the i ssuance of the notice of

demand under section 156. The nmaki ng of the

order of assessment is, therefore, an integral part
of the process of assessnment. Having regard to

the fact that the object underlying the Explanation
is to extend the period prescribed for making the
order of assessment, the expression "assessnent
proceedi ng" in the Explanation nust be construed

to conprehend the entire process of assessnent
starting fromthe stage of filing of the return under
section 139 or issuance of notice under section
142(1) till the nmaking of the order of assessnent
under section 143(3) or section 144. Since the
maki ng of the order of assessment under section

143 (3) or section 144 of the Act is an integral part
of the assessnent proceeding, it is not possible to
split the assessnent proceeding and confine it up
to the stage of inquiry under sections 142 and 143
and exclude the making of the order of assessnent
fromits anmbit. An order staying the passing of the
final order of assessnent is nothing but an order
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stayi ng the assessnment proceedi ng. Since the
passing of the final order of assessnent had been
stayed by the Del hi High Court by its order dated
Novenber 23, 1971, in the wit petitions, it must be
held that there was a stay of assessnent
proceedi ngs for the purpose of Explanation 1 to
section 153."
22) The aforesaid judgnment applies on all force, as rightly held by the
H gh Court. W may al so refer to the judgnent of the Madhya
Pradesh Hi gh Court in Comm ssioner of |Inconme Tax Vs.
Dhariwal Sales Enterprises4. That was a case where speci al
audit report under Section 142(2A) of the Act was called for but
could not be submitted. The High Court held that tine period

spent for obtaining a copy of the report upto the time when



intimtion of non-subm ssion was given by the assessee would be

excl uded.

23) We, therefore, agree with the Hi gh Court that the special audit
was an integral step towards assessnent proceedi ngs. The
argunent of the appellants that the wit petition of the appellant
was ultimately all owed and the Court had quashed the order
directing special audit would nean that no special audit was
needed and, therefore, it was not open to the respondent to wait
for special audit, may not be a valid argunent to the issue that is
being dealt with. The assessing officer had, after going through
4 (1996) 221 ITR 240
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the matter, formed an opinion that there was a need for specia

audit and the report of special audit was necessary for carrying
out the assessnent. Once such an opinion was formed, naturally,

the assessing officer would not proceed with the assessnent till
the tine the special audit report is received, inasnmuch as in his
opinion, report of the special audit was necessary. Take a
situation where the order of special audit is not challenged. The
assessing officer would naturally wait for this report before
proceeding further. Order of special audit followed by conducting
special audit and report thereof, thus, become part of assessnent
proceedings. If the order directing special audit is challenged and
an interimorder is granted staying the naking of a special report,
the assessing officer would not proceed with the assessnent in

the absence of the audit as he thought, in his wisdom that special
audit report is needed. That would be the normal and natura
approach of the assessing officer at that time. It is stated at the
cost of repetition that in the estimation of the assessing officer
special audit was essential for passing proper assessnent order

If the court, while undertaking judicial review of such an order of
the assessing officer directing special audit ultimately hol ds that
such an order is wong (for whatever reason) that event happens

at a later date and woul d not nean that the benefit of exclusion of
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the period during which there was a stay order is not to be given

to the Revenue. Explanation 1 which pernmits exclusion of such a
time is not dependent upon the final outcone of the proceedi ngs

in which interimstay was granted.

24) W, therefore, answer this question in favour of Revenue.
25) Wth this, we revert to the other question, viz. fromwhich date the
period of limtation is to be counted, i.e. from22 nd June, 1998

when the respondent authorities visited the prem ses of the

appel l ants on the basis of Warrant of Authorisation dated 19 th

June, 1998 or 5th August, 1998, on which date the Revenue

authorities last visited the prem ses of the appellants on the basis

of the same Warrant of Authorisation dated 19 th June, 1998 and

conducted the search of the appellants prenises. If the period is

to be counted from 19th June, 1998, the |ast date by which the

assessnent was to be carried would be 30 th June, 2000. If it is to

be counted from 5th August, 1998, then the limtation period was

to expire on 31st August, 2000. In the event the last date for

compl eting the bl ock assessnent is held to be 30 th June, 2000,

then the assessnent becane time barred even before the interim

stay was granted by the High Court as it was granted on 24 th

August, 2000, i.e. after the supposed limtation period was over
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and, therefore, the conclusion which we have recorded in

answering the other question, as above, would not come to the

rescue of the Departnent. On the other hand, if the period of

limtation was to expire on 31st August, 2000, then by virtue of our

answer to the first issue, the period of limtation for block

assessnent has not expired inasmuch as this Court has passed

an order dated 5th February, 2007 that audit may go on but no

final assessment order be passed. Because of this reason, it

becones necessary to decide this aspect of the matter as well.

26) The argunent of |earned counsel for the appellants on this issue



is that there was only one warrant of authorisation which
enpower ed the Revenue authorities to carry out search and visit
of the revenue officials on 22nd June, 1998 on the basis of said
Warrant of Authorisation dated 19th June, 1998, would end in
exhausting the said warrant of authorisation. It was argued that
for subsequent visits, fresh authorisation was required and no
such aut hori sation was taken and, therefore, subsequent

searches are illegal and no benefit thereof should enure to be

respondent.

27) We may point out that the appellants never chall enged
subsequent visits and searches of their prem ses by the
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respondents on the ground that in the absence of a fresh
aut hori sati on those searches were illegal, null and void.
Not wi t hst andi ng the sane, it was argued that at |east for the
purpose of limtation the subsequent searches could not be taken
into consideration, as according to the |earned counsel, the | ega
position was that the authorisation dated 19 th June, 1998, was
executed on 22nd June, 1998 and the search canme to an end with
that when the search party left the prem ses on 23 rd June, 1998
after making seizure of certain documents etc and issuing
restraint order under Section 132(3) of the Act in respect of
certain itens which they allegedly could not seize due to
i mpracticability on that day. Sone judgnments of various High
Courts are relied upon to support this proposition. It was al so
argued that there was no concept of ’'revalidation of authorisation’
provi ded under the Act, which has been applied by the H gh Court
in the inmpugned judgnent, which according to the |earned
counsel for the appellants, anmounts to |legislating a new concept

which is contrary to | aw.

28) The | earned Additional Solicitor General, refuting the aforesaid
contention, submtted that as per explanation (2) to Section

158BE, when it is a case of search, period of limtationis to be



G vi

29)

30)

Civil

31)
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counted 'on the conclusion of search as recorded in the | ast

panchnanma drawn... .. " It was argued that |ast panchnana was
admittedly drawn on 5th August, 1998 and, therefore, period of

limtation is to be counted fromthat date

After considering the respective subm ssions, we are of the
opinion that on the facts of this case, the issue also has to be
answered in favour of the Revenue without going into the |ega

ni ceties.

As noticed above, the revenue authorities visited and searched

the prenises of the appellants for the first tine on 22 nd June,

1998. In the panchnanma drawn on that date, it was renmarked
"temporarily concluded’ , neaning thereby, according to the

revenue authorities, search had not been concl uded. For this
reason, the respondent authorities visited nany tines on

subsequent occasions and every time panchnama was drawn

with the sane remarks, i.e. 'tenporarily concluded’ . It is only on
5th August, 1998 when the prem ses were searched | ast, the

panchnama drawn on that date recorded the remarks that the

search was 'finally concluded . Thus, according to the
respondents, the search had finally been conpleted only on 5 th
August, 1998 and panchnama was duly drawn on the said date as
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wel | . The appellants, in the wit petition filed, had no where
chal l enged the validity of searches on the subsequent dates

raising a plea that the same was illegal in the absence of any

fresh and valid authorisation. On the contrary, the appellants
proceeded on the basis that search was conduced from 22 nd

June, 1998 and finally concluded on 5th August, 1998.

On the aforesaid facts and in the absence of any challenge |aid by

t he appel I ants to t he subsequent sear ches, we

count enance the argunents of the appellants that Iimtation period

is not to be counted fromthe | ast date of search when the search

cannot



operation conpl eted, i

.e. bth August, 1998. Therefore, this issue

is also decided in favour of the respondents.

32) In view of the foregoing, this appeal is liable to be dism ssed and

is, accordingly, dismssed with costs.

J.

NEW DELHI ;
APRI L 28, 2016.
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COURT NO. 12 SECTION |11 A
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Thi s appeal was call ed on for pr onouncenent of
j udgnent today.
For Appellant(s)
M. V. N Raghupat hy, Adv.
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M. B. V. Balram Das, Adv.
Hon' ble M. Justice A K Sikri pronounced the
j udgnent of t he Bench conpri si ng H s Lordship and

Hon' bl e M. Justice Rohinton Fali Nari man.

The appeal
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(Ni dhi Ahuj a)
Court Master

is dismssed in terns of the signed
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Court Master
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