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RESPONDENT:
State of Tami| Nadu & O's.

DATE OF JUDGVENT: 24/08/2005

BENCH
K. G Bal akri shnan & P.P. Naol ekar

JUDGVENT:
JUDGEMENT
(Arising out of “S.L.P. (Crl.) No.878 of 2005)

P. P. NACLEKAR, J.
Leave granted.

This appeal “is preferred by the detenu, appell ant
chal | engi ng the order of the H gh Court dated 10th
Decermber 2004 whereby the H gh Court has confirned
the order of detention dated 23rd July 2004 made under
the provision of Conservation of Foreign Exchange and
Preventi on of Snuggling Activities Act, 1974
(hereinafter to be referred to as "the COFEPCSA Act").
As per the inpugned detention order the officers of the
Directorate of Revenue Intelligence, Chennai received
an intelligence on 16.7.2004 to the effect that detenu
was arriving at Anna International “Airport, Chenna
from Col ombo by Sri Lankan Airlines Flight UL-123
bringing el ectronic goods and other items in trade
quantity in order to snuggle the sane wi thout paynent
of appropriate custons duty. In pursuance of the
intelligence received, the appellant was intercepted by
the custons authorities on his arrival on 16.7.2004." A
personal search was conducted by the custons officials
but not hing was found. However, from his persona
baggage and hand baggage, custom officials found
huge quantity of electronic goods val ued at
Rs. 19,92, 200/-. The said goods were seized.

Appel | ant was arrested and he gave a statenent

before the officials of the Directorate of Revenue
Intelligence and on the basis of the said material found
on 23.7.2004, an order of detention was issued.  The
appel |l ant was served with the grounds of detention on
27t h July 2004.

On 6th August 2004, detenu submitted a
representation to the State and the Central Authority
and, thereafter nmade representation to the Advisory
Board. The representation nade to the Advisory Board
was rejected on 8.9.2004. The order of detention was
confirmed on 24.9.2004. Thereafter, the appell ant-
detenu preferred a wit petition, challenging the order
of detention which was di sm ssed by the Hi gh Court.
Hence, the present appeal by Special Leave.

Learned counsel for the appellant has submtted
that while passing the order of detention, authorities
concerned nmade reference of two seized passports of
the appell ant but copies of the sane were not supplied
to the appellant. The detenu has a right to be
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furni shed al ong with grounds of detention, copy of the
docunents relied upon and if there is failure or even
delay in furnishing those docunents, it tantanmounts to
denial of the right to nake an effective representation
guar anteed under Article 22 (5) of the Constitution of
India. Detenu has not been supplied with the copi es of
the passports, entries of which have been relied upon
by the detaining authority for passing the detention
order. The detention order, therefore suffers with the
non- conpl i ance of the constitutional protection and
thus liable to be quashed.

In the grounds of detention it is said that on
17.7.2004 the detenu gave a statenment in his own
hand-writing in Tanmi| before the Senior Intelligence
Oficer, DR 1., Chennai stating inter alia that he is the
resi dent of Pudur Village in Sivagangai District. He
arrived at Chennai on 16.7.2004 by Sri Lankan
Airlines Flight UL-123; that he had obtai ned Passport
bearing No.B-5315177 at Trichi.” Fromthe year 2002,
he has been goi ng abroad to procure el ectronic and
ot her goods; that he had gone to Hong Kong and
Si ngapore nmny tines; that whenever he returned to
I ndia fromabroad, he used to cone through Chenna
Airport only; that while returning to Chennai from
abroad, he used to/bring foreign goods, particularly,
wrist watches; that he used to smuggl e the goods
t hrough green channel and sell them outside; that this
time on 14.7.2004 he went by UL-124 flight to Sr
Lanka and fromthere on 15.7.2004 he went to Hong
Kong; that on 15.7.04 he boarded the flight UL-123 at
7 O dock in the evening and arrived at Chennai and
whil e returni ng, he brought 4 checked-i n baggages and
an hand baggage and pai d Rs.2000/- towards excess
baggage char ges. Under the ol d Passport he
travel l ed about 23 tines to Sri Lanka, 10 times to Hong
Kong via Sri Lanka and once to Singapore and under
the current Passport he travelled (4 tinmes to Hong Kong
via Sri Lanka. The authorities exan ned the val ue of
the goods brought by the detenu which was in excess
of the declared value and, therefore, the officers seized
those goods. After considering the various factors and
the |l egal provisions of the Foreign Trade (Devel opment
& Regul ation) Act 1992, The Foreign Trade (Exenption
fromApplication) Oder 1993 and the Custons Act
1996, goods of foreign origin in trade quantities
brought by the detenu by maki ng fal se decl aration
were valued at Rs.19,92,6200/-. The said goods were
sei zed and confiscated. The appellant-detenu is liable
for penal action under Section 112 of the Custons Act
1962 read with Section 11 (1) of the Foreign Trade
(Devel opment & Regul ation) Act 1992; that the burden
of proving the licit nature of the watches in trade
guantity seized fromthe baggage lies on him that he
has also admtted that he has been making foreign
travels for bringing foreign goods for sale in India and
that he had nade about 23 foreign trips under his old
passport and 4 trips to Hong Kong via Col onbo under
the current passport; that the said passports contain
entries of foreign visits made by him The bone of
contention of the counsel is based on |ast two |ines of
this ground, that having utilized the passport entries for
issuing a detention order, the detenu should have
been served with the copies of those docunents
al t hough they belong to the detenu-appellant hinself.

In the matter of M Ahmadkutty Vs. Union of
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India & Another (1990) 2 S.C.C. 1, while
consi dering the provisions of COFEPOSA, this Court said
that the detaining authority are duty bound to afford
the detenu the earliest opportunity of naking the
representati on against the order of detention and the
representation to be nmade effective, the copies of the
docunents relied upon by the detaining authorities on
the grounds are necessary to be supplied. The detenu
has a right to be furnished with the grounds of
detention along with docunents so referred or relied
upon. I n Paragraph 20 the Court said that it is
i material whether the detenu al ready knew about
their contents or not; it is being a constitutiona
i nperative for the detaining authority to give the
documents relied on and referred to in the order of
detention. Supply of the relevant document which is
made basis for passing the detention order, whether
demand was made for such a docunent or not, has to
be given to the detenu as a constitutional safeguard
enshrined in Article 22 (5) of the Constitution of India.
In the latter decision of this Court , in the
matter of Badhrunni ssa Vs. Union of India and
O hers (1991) 1 S.C.C- 128, this Court reaffirned
the right of the detenu to receive the docunment which
was taken into consideration by the detaining authority
while formul ating the grounds of detention. - The Court
further said that a duty and obligation is cast on the
detaining authority to supply copies of those docunents
in the | anguage known to the detenu; having said, the
Court put a rider; but it is not - that non-supply of each
and every docurent provide a ground for setting aside
the detention order. It is for the detenu to establish
that the non-supply of copies of the docunents has
i mpaired the detenu’s right to make an effective and
pur poseful representation. The demand rmade by the
det enu of the document nerely on the ground that
there is a reference in the grounds of detention, cannot
vitiate the otherwi se | egal detention order. No hard
and fast rule can be laid down in this behalf. What is
essential is that the detenu nust show that the failure
to supply the docunents had inpaired his right,
however slight or insignificant it may be.

The principle of supply of the material docunents
to the detenu was considered by this Court in the
matter of Radhakri shnan Prabhakaran Vs. State of
Tami | Nadu and others (2000) 9 S.C.C. 170. In
Para 8, this Court has said:

"We nake it clear that there is no | ega
requi renent that a copy of every

document nentioned in the order shal

i nvariably be supplied to the detenu. What
is important is that copies of only such of
those docunments as have been relied on

by the detaining authority for reaching the
satisfaction that preventive detention of
the detenu is necessary shall be supplied
to hinf

Fromthe aforesaid authorities it is clear that the

detenu has a right to be supplied with the materia
docunents on which the reliance is placed by the
detaining authority for passing the detention order but
the detention order will not be vitiated, if the docunent
al though referred to in the order is not supplied which
is not relied upon by the detaining authority for
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formng of its opinion or was nmade basis for passing
the order of detention. Crux of the matter lies in

whet her the detenue’s right to nmake a representation
agai nst the order of detention, is hanpered by non-

supply of the particul ar documrent.

In the present case although the detaining
authority in the grounds of detention had referred to
the passports and the entries nade therein for the
foreign trips made by the detenu but that cannot be
said to have been relied upon by the detaining
authority for passing the detention order. The detenu-
appel  ant has admitted in his statenent dated
17.7.2004 which was in his ow hand-witing, that he
had an ol d passport under which he travelled 23 tines
to Sri Lanka out of which 10 visits were nade to Hong
Kong via Sri Lanka; that he had travel ed once to
Si ngapore and under the current- passport he had
traveled 4 times to Hong Kong viia Sri Lanka. It is this
statenent ‘of the detenu-appell ant made before the
authoriti'es on 17.7.2004, was the basis for passing of
the detention order and reference of ‘the two passports
containing entries of the foreign visits by the detenu is
only a passing reference. The passport entries are not
made the basis of detention order. The basis is
adm ssion of the foreign visits made by the detenu in
his statement. W fail to understand as to how non-
supply of copies of the passports of the appellant-
detenu prejudicially affect his right to nake a proper
representati on agai nst. the order of detention. The
non-supply of copies of the passports wll not have
the effect of vitiating the detention order

For the aforesaid reasons, we dism ss the appea
wi t hout any order as to costs.




