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SLP(C) No. 4994 OF 2004
I TEM NO. 33 COURT NO. 4 SECTI ON XVI |

SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (Civil) No(s).4994/2004

(From the judgenent and order dated 15/12/2003 in M No. 17/2002 & FA No.
89/ 1998 of NATI ONAL CONSUMERS DI SPUTES REDRESSAL COWM SSI ON, NEW DELHI )

LAXVAN THAMAPPA KOTd R Petitioner(s)
VERSUS

G M, CENTRAL RAI LWAY & ORS. Respondent ( s)
Date: 06/01/2005 This Petition was called on for hearing today.
CORAM :

HON BLE MRS. JUSTI CE RUVA PAL

HON BLE MR JUSTI CE C. K. THAKKER
For Petitioner(s)
M. Mahesh Agarwal , adv.
M. Ri shi Agarwal , Adv. for
M. E.C. Agarwal, adv.
For Respondent (s) M. K. Radhakri shnan, Sr. adv.
M. S.WA Qadri, adv.

M. Shreekant N. Terdal, Adv.

UPON hearing counsel the Court nade the foll ow ng

ORDER
Leave granted.
The appeal is allowed.
[ SUMAN WADHWA] [ MADHU SAXENA]
COURT MASTER COURT MASTER

Signed order is placed on the file.

IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO OF 2004
(Arising out of SLP(C) No. 4994/2004)
Laxman Thamappa Kotgiri .. Appellant
VS.

G M, Central
Railway & Ors... Respondents

ORDER

Leave granted.

The appellant is an enployee of the Railways. On the ground that his wife had been negligentl
y treated in the B. R Anbedkar Hospital of the Central Railway (referred to as ‘the Hospital’)

as a result of which she died, he filed a conplaint under the Consunmer Protection Act, 1986 (h
ereinafter referred as ‘the Act’) before the State Conm ssion in Bonbay. The State Conmmi ssion
came to the conclusion that the Hospital had been set up to treat Railway enpl oyees and the



‘ predomni nant conponent’ of the Railway Hospital was free service to the Railway enpl oyees and
not paid service to outsiders. The charges taken fromthe Railway enpl oyees were nomi nal and
were with reference to the maintenance charges of the Hospital. Relying upon the decision of
this Court in Indian Medical Association vs.
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V. P. Shant ha 1995(6) SCC 651, the State Conmi ssion cane to the conclusion that even if these ¢

harges were taken into consideration, the services rendered at the Railway Hospital would not

come within the definition of ‘paid service' for the purposes of the Consumer Protection Act,
1986 and, therefore, the conplaint of the appellant was not naintai nable.

The National Conmm ssion upheld this view and rejected the appeal preferred by the appellant.

The appel | ant has subnitted that the decision of the Conmi ssion was erroneous as it proceeded
on a m sunderstandi ng of the scope of the decision of this Court in V.P.Shantha's case (supra)

It is submitted that V.P.Shantha's case was a clear authority for the proposition that wher
e medi cal service was rendered as part of the terms and conditions of service this would not a
mount to free service and would constitute service for the purposes of the Act.
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Learned counsel for the respondents has argued in support of the opinion expressed by the fora
under the Act and in addition has relied upon the decision of this Court in State of Orissa v
s. Divisional Mnager, LIC and Another 1996 (8) SCC 655 to contend that a Government servant w
ho was granted nedical facilities was in fact enjoying free service. Thus, making of a conpla
int by such Governnent servant is outside the purview of the Act.

There is no dispute that the Hospital in question has been set up for the purpose of granti
ng nmedical treatnment to the Railway enpl oyees and their dependents. Apart fromthe nom nal ch
arges which are taken from such an enployee, this facility is part of the service conditions o
f the Railway enpl oyees. V.P.Shantha’'s case has nmade a distinction between non-CGovernnenta
hospi tal / nursi ng home where no charge what soever was nmade from any person availing of the serv
ice and all patients are given free service (vide para 55(6) at page 681) and services render
ed at Governnent Hospital/Health Center/Di spensary where no charge whatsoever is made from any

person availing of the services and
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all patients are given free service (vide para 55(9)) on the one hand and service rendered to
an enpl oyee and his famly nenbers by a nedical practitioner or a hospital/nursing hone which
are given as part of the conditions of service to the enployee and where the enpl oyer bears ex
penses of the nmedical treatnment of the enployee and his famly nmenbers, (paragraph 55 (12) on
the other. In the first two circunstances, it would not be free service within the definition
of the Sec.2 (1)(O of the Act. In the third circunstance it would be.
Since it is not in dispute that the nedical treatnent in the said Hospital is given to enploye
es like the appellant and his famly menbers as part of the conditions of service of the appe
Ilant and that the Hospital is run and subsidised by the appellants enployer, nanely, the Unio
n of India, the appellant’s case would fall within the parameters laid down in paragraph 55 (
12) of the judgnent in V.P.Shanta’s case and not within the paraneters of either para 55(6) o
r para 55 (9) of the said case
It is true that the decision in State of Oissa vs. Divisional Manager LIC & Anr. (Supra) rel
ed upon by the | earned counsel for the respondents appears to hold to the contrary. However,
since the decision is that of a smaller

-5-

Bench and the decision in V.P.Shantha's case was rendered by a | arger Bench, we are of the op
inion that it is open to this Court to follow the larger Bench which we will accordingly do.
The appeal is allowed and the inmpugned order is set aside. The matter is renmanded back to the



Nat i onal Commi ssion for decision on nerits.

.................... J. (RUMA PAL)

( C. K. THAKKER)
New Del hi;
January 6, 2005.



