I'N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO 1486 OF 2013
(Arising out of SLP(CRL.) No.1511 of 2006)

STATE OF A. P. ... APPELLANT
VERSUS

SI NG REDDY SRI NI VASA REDDY ... . RESPONDENT

W TH

CRL. A. NO 1487 OF 2013 (@SLP(Crl) NO 1512 of 2006)

CRL. A. NO 1488 OF 2013 (@SLP(Crl) NO 1515 of 2006)

CRL. A. NO 1490 OF 2013 (@SLP(Crl) NO 1513 of 2006)

CRL. A. NO 1491 OF 2013 (@SLP(Crl) NO 1517 of 2006)

CRL. A. NO 1492 OF 2013 (@SLP(Crl) NO. 2073 of 2006)

CRL. A NO 1489 OF 2013 (@SLP(Crl) NO 1516 of 2006)

ORDER

CRL. A NO 1486 OF 2013, CRL. A NO 1487 OF 2013, CRL. A NO 1488 OF
2013, CRL. A NO 1490 OF 2013, CRL. A NO 1491 OF 2013, AND CRL. A
NO 1492 OF 2013

Leave granted.

By the inpugned order, the High Court has quashed the offence
regi stered against the respondents under section 5 of the AP
Protection of Depositors of Financial Establishnents Act, 1999
(hereinafter referred to as the "Act’).

The Hi gh Court has taken the aforesaid view on the prenise that
co-operative banks come within the anbit of banking conpany defined
under section 5(1)(c) of the of the Banking Regul ation Act, 1949 and
therefore, such banks are not financial establishments wthin the
meani ng of section 2(c) of the Act. A Full Bench of the Hi gh Court has
taken this view and in fact, same has been followed in the orders
i mpugned. The correctness of the view taken by the Hi gh Court has been
considered by a three-judge Bench of this Court in the case of Geater
Bonbay Co-op. Bank Ltd. vs. Ms United Yarn Tex. Pvt. Ltd. & Os. - JT
2007 (5) SC 201. In this case, it has been held as follows :

"92. ' Co-operative banks" established under the Maharashtra Co-
operative Societies Act, 1960 (MCS Act, 1960]; the Andhra
Pradesh Co-operative Societies Act, 1964 [ APCS Act, 1964]; and
the Multi-State Co-operative Societies Act, 2002 [MCS Act,
2002] transacting the business of banking, do not fall wthin
t he nmeani ng of "banki ng conpany" as defined in section 5(c) of
the Banking Regulation Act, 1949 [BR Act]. Therefore, the
provi sions of the Recovery of Debts Due to Banks and Financia
Institutions Act, 1993 [RDB Act] by invoking the Doctrine of
i ncorporation are not applicable to the recovery of dues by the
co-operatives fromtheir nenbers.”

The Constitutional validity of the Act has been upheld by this
Court in Soma Suresh Kumar vs. Governnent of Andhra Pradesh & Os. -



2013 (11) SCALE 262, wherein this Court observed as follows :

"W notice in New Horizon Sugar MIls Ltd's case (supra), this
Court held that the objects of the Tam | Nadu Act, Maharashtra
Act and the Pondicherry Act are the sanme and/or of simlar
nature. In our view, the object and purpose as well as the
provi sions of the Andhra Act are pari materia with that of Tam |

Nadu, Maharashtra and Pondicherry Acts, the constitutiona

validity of those |egislation has already been upheld. W also
fully concur with the views expressed by this Court in those
Judgnments and uphold the constitutional validity of the Andhra
Act. "

In an unreported decision (Crimnal Appeal No.631 of 2007 -
State of Andhra Pradesh vs. Boorugu Miuralidhar & Os. Etc., disposed
of on 18.04.2007), this Court followed the decision in the Geater
Bonbay Co-op. Bank Ltd.'s case (supra) and set aside an identica
order in the follow ng words
"The Hi gh Court has taken the aforesaid view on the prenise that
Co-operative Banks come within the anbit of ’'Banking Conpany’
defined under section 5(1)(c) of Banking Regul ation Act 1949 and
that, therefore, such Banks are not 'Financial Establishments’
within the neaning of section 2(c) of the Act. The view taken
by the H gh Court has been negatived by the recent decision by a
t hree-Judge Bench of this Court in Cvil Appeal No.432/2004 &
Ors. decided on 04.04.2007, G eater Bonbay Co-op. Bank Ltd. vs.
Ms United Yarn Tex. Pvt. Ltd. & Ors. - JT 2005 (5) SC 201."

In view of the decisions aforesaid, the order inpugned is
erroneous.

However, to put the record straight, |learned counsel for the
respondent s-accused have referred to this Court’s or der dat ed
08.11.2010 in SLP(Crl.) No......... /2010 CRL. M P. No. 21744, in which a
co-ordinate Bench of this Court had disnissed the special |eave

petition arising out of an identical order passed by the H gh Court,
whi ch reads as follows :

"Del ay condoned.

Havi ng consi dered the submi ssions nade in respect of the Specia
Leave Petition, we see no reason to interfere with the order of
the Hi gh Court inpugned therein. Since the proceedings taken
under Section 5 of the A P. Protection of Depositors of
Fi nanci al Establishments Act, 1999, were quashed by the High
Court, it gave certain directions to the trial court to return
the chargesheet to the Investigating Oficer to enable him to
file a fresh chargesheet under the provisions of the Indian

Penal Code
It may also be indicated that the order of the H gh Court was
passed on a Full Bench decision of the Court in Crimna

Petition Nos. 3476 and 3489 of 2005 dated 14t h Septenber, 2005.
Accordingly, the Special Leave Petition is dismssed and the
petitioner may continue to proceed in accordance wth the
directions given by the Hi gh Court."

It seenms that the attention of the court was not drawn to three-
judge Bench decision of this Court rendered earlier in the case of
G eater Bonbay Co-op. Bank Ltd. (supra), which in no wuncertain terns
has overruled the ratio of the decision of the Full Bench of the Hi gh
Court, relied on in the aforesaid order. Therefore, the order relied
on cannot be treated as a binding precedent.

As the matter stands concluded by the judgnent of this Court in
the cases of G eater Bonbay Co-op. Bank Ltd. (supra), Soma Suresh
Kumar (supra) and Boorugu Miuralidhar & Ors. (supra) referred to above,
the i mpugned orders cannot be allowed to stand.



It is made clear that we have not expressed any opinion in
regard to the merit of the case and it shall be open to the accused to
take recourse to any other renedy available to themat the subsequent
stage of the proceeding in accordance with | aw.

In the result, the appeals are allowed and the inpugned order of
the High Court is set aside with the observation aforesaid.

CRL. A NO 1489 OF 2013

Leave granted.

It is conmon ground that the view taken by the High Court runs
counter to the decisions of this Court in the cases of Greater Bonbay
Co-op. Bank Ltd. vs. Ms United Yarn Tex. Pvt. Ltd. & Os. - JT 2007
(5) SC 201 and Soma Suresh Kumar vs. Governnent of Andhra Pradesh &
Os. - 2013 (11) SCALE 262. On this ground al one, the order inmpugned
cannot be allowed to stand.

In view of the aforesaid, we are of the opinion that the order
i mpugned is fit to be set aside.

However, |earned counsel for the respondents states that they
bei ng the borrowers, cannot be prosecuted for offence under section 5
of the A P. Protection of Depositors of Financial Establishnents Act,
1999 (hereinafter referred to as "the Act’). This point has not been
considered by the High Court. W give liberty to the respondents-
accused, if so advised, to raise this point before the H gh Court by a
fresh application.

In the result, we allow this appeal, set aside the judgnent of
the H gh Court and grant |iberty as aforesaid.

[ CHANDRAMAULIT KR. PRASAD

[ KURI AN JOSEPH]
NEW DELH :
SEPTEMBER 20, 2013.
| TEM NO. 202 COURT NO. 9 SECTI ON | |

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Crl) No(s).1511/2006

(From the judgenent and order dated 22/09/2005 in CRLP No.4191/2005, of
The H GH COURT OF A. P AT HYDERABAD)

STATE OF A P. Petitioner(s)
VERSUS
S| NG REDDY SRI NI VASA REDDY Respondent ( s)
(Wth appln(s) for c/delay in filing SLP, exenption fromfiling c/c of the
i mpugned Judgnent, stay and office report)
(For final disposal)
WTH SLP(Crl) NO 1512 of 2006
(Wth appln(s) for c/delay in filing SLP,exemption fromfiling c/c of the

i mpugned Judgnent, stay and office report)
(For final disposal)



SLP(Crl) NO 1515 of 2006
(Wth appln(s) for c/delay
i mpugned Judgment, stay and
(For final disposal)
SLP(Crl) NO. 1516 of 2006
(Wth appl n(s) for c/delay
i mpugned Judgmnent, stay and
(For final disposal)
SLP(Crl) NO. 1513 of 2006
(Wth appln(s) for c/delay
i mpugned Judgnent, stay and
(For final disposal)
SLP(Crl) NO 1517 of 2006
(Wth appl n(s) for c/del ay
i mpugned Judgment, stay and
(For final disposal)
SLP(Crl) NO. 2073 of 2006

(Wth appln(s) for c/delay in filing SLP, exenption fromfiling

in filing SLP, exenption fr
of fice report)
in filing SLP, exenption fr
of fice report)
in filing SLP, exenption fr
of fice report)
in filing SLP, exenption fr

of fice report)

omfiling c/c
omfiling c/c
omfiling c/c
omfiling c/c

clc

i mpugned Judgnent, ad-interimex-parte stay and office report)

HON BLE MR JUSTI CE CHANDRAMAULI

KR. PRASAD

HON BLE MR, JUSTI CE KURI AN JOSEPH

(For final disposal)
Dat e:

CORAM :
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For Respondent (s)
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20/ 09/ 2013 These matters were called on for hearing today.
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These appeals are allowed in terns of the signed order
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(Signed order is placed on the file)



