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                S U P R E M E   C O U R T   O F   I N D I A
                          RECORD OF PROCEEDINGS

CC 4014
   Petition(s) for Special Leave to Appeal(Civil)......./2004

   (From the judgement and order dated 11/11/2003 in WP 2268/91
   of The HIGH COURT OF BOMBAY)

  M/S. KALYANI PACKAGING INDUSTRY                           Petitioner (s)

                              VERSUS

  UNION OF INDIA & ANR.                                     Respondent (s)

( With Appln(s). for c/delay in refiling SLP )
( With Office Report ) 
 With I.A. No.2 (Application for permission to file additional documents)

  Date : 06/05/2004 This  Petition  was  called on for hearing today.

  CORAM :
           HON’BLE MR. JUSTICE S.N. VARIAVA                  
           HON’BLE MR. JUSTICE H.K. SEMA                     

                                                             
  For Petitioner (s)Mr. V.Lakshmikumaran, Adv.
                        Mr. Rajesh Kumar,Adv.
Mr. Alok Yadav, Adv.

  For Respondent (s)
       
         
       UPON hearing counsel the Court made the following
                            O R D E R 

Delay condoned.
The Special Leave Petition stands dismissed in terms of the signed order.

Anita

(Jasbir Singh)
Court Master

(Signed Order is placed on the file.)

                IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (CIVIL) ............. OF 2004]
CC. 4014/04

 M/s Kalyani Packaging Industry
... 
  Appellant (s)

 
Versus
  

 Union of India & Anr.
...
  Respondent (s)



           O R D E R       

Delay condoned.
We have heard Mr. V. Lakshmikumaran, learned counsel for the Petitioners at length.
Reliance is placed on Circulars of 1973 and 1987. These Circulars were not relief upon before 
the lower authorities. They are being relied upon for the first time in this Court.  Parties c
annot be permitted to rely upon the material which have not been relied upon before the lower 
authorities/Court.  In this case before the lower authorities, reliance was placed only upon t
he Circular of 1995.  That Circular,  being of 1995,  can  be  of  no  assistance  to  the  Pe
titioners as 
the concerned period is August 1990 to January 1991.
This Court has, in the case of Collector of Central Excise, Vadodara  vs.  Dhiren Chemical Ind
ustries  reported  in  2002 (139) ELT 3 (SC),  clarified  that  when  an  exemption  Notificat
ion    uses  the  words "has already been paid", the benefit of that Notification would only b
e available if duty  has,  as a matter  of fact,  been  paid  and  has  been  paid at  the  ap
propriate  or  correct rate.   It  is  held that where the raw material is not liable to excis
e duty or to "nil" rate of duty then, as a matter of fact,  no  duty  is paid and to such good
s benefit of an exemption Notification will not be available.
It was however sought to be submitted that in para 9 of Dhiren Chemical’s case (supra) it has 
been clarified that in spite of the interpretation given by this Court, if there are any circu
lars issued by the Central Board of Excise and Customs which place a different interpretation,
 that interpretation  would  be  binding  upon the Revenue.  It is submitted that Dhiren Chemi
cal’s case thus lays down that an interpretation given in Circulars would prevail over the int
erpretation given by a Constitution Bench of this Court.  In support of this submission relian
ce is placed on a decision dated 22nd January, 2004 in Civil Appeal No. 9924 of 1996  entitled
  Collector  of  Central Excise, Meerut vs. Maruti Foam (P) Ltd. wherein relying upon para 9 o
f Dhiren Chemical’s case it is held that the Circular would be binding on the Revenue.
We have noticed that para 9 of Dhiren Chemical’s case is being misunderstood.  It therefore be
comes necessary to clarify para 9 of Dhiren Chemical’s case.  One of us (Variava, J.) was a pa
rty to the Judgment of the Dhiren Chemical’s case and knows what was the
 intention in incorporating para 9.  It must be remembered that law laid down by this Court is
 law of the land.  The  law  so  laid down is binding on all Courts/Tribunals  and  Bodies.   
It  is clear that circulars of the Board cannot prevail over the law laid down by this Court. 
 However, it was pointed out that during hearing of Dhiren  Chemical’s case because of circula
rs of the Board in many cases the Department had granted benefits of exemption Notifications. 
 It was submitted that on the interpretation now given by this Court in Dhiren Chemical’s case
, the Revenue was likely to reopen cases.  Thus para 9 was incorporated to ensure that cases w
here benefits of exemption Notification had already been granted, the Revenue would remain bou
nd.   The  purpose was to see that such cases were not reopened.  However,  this  did  not mea
n that even in cases where Revenue/Department had already  contended that the benefit of an ex
emption Notification was not available, and the matter was sub-judice before a  Court  or  a  
Tribunal, the Court or Tribunal would  also  give  effect  to  circulars of the Board in prefe
rence to  a  decision of  the  Constitution  Bench  of this Court.  Where as a result of dispu
te the matter is  sub-judice  a  Court/Tribunal is, after Dhiren Chemical’s  case,  bound  to 
 interpret  as  set  out in that judgment.   To hold  otherwise  and  to  interpret  in  the m
anner suggested  would  mean  that  Courts/Tribunals  have to ignore a
judgment of this Court and follow circulars of the Board.  That was not what was meant by para
 9 of Dhiren Chemical’s case.
In this case, as set out above, even the benefit of a Circular is not available.  Therefore th
e interpretation given in Dhiren Chemical’s case would apply.  Thus  we  see  no  infirmity  i
n the impugned Judgment.  The Special Leave Petition stands dismissed.

.......................J.
                                  (S.N.Variava)                               

                        
                     .....................J.
                                                                          (H.K.Sema)
New Delhi,
May 06, 2004.


