\ 2009 TEM NO. 105 COURT NO. 10 SECTI ON

| VA
SUPREME COURT OF | NDI A
RECORD COF PROCEEDI NGS
ClVIL APPEAL NO. 2105 CF 1999
B. S. SHANTAPPA & ORS Appel | ant
(s)
VERSUS
T.S. SARODAMMA & ORS Respondent

(s)

(Wth appl n(s) for exenption fromfiling OT.,perm ssion to place

addl . documents on record and office report )

Date: 16/12/2004 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE ASHOK BHAN

HON BLE MR JUSTI CE A. K. MATHUR

For Appellant(s) Shant ha Kumar V. Mahal e, Adv.
Raj esh Mahal e, Adv.

S. Manj unat h, Adv.

s 5 5 5

R C. Kohli, Adv.



For Respondent (s) M. G V. Chandrasekhar, Adv.

M. P.P. Singh, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER

The Civil Appeal is allowed with no order as to costs in terms

of the signed order.

(Parveen Kr. Chaw a) (Kanwal Si ngh)

Court Master Court Master

[ Signed Order is placed on the file]

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 2105 OF 1999

B. S. SHANTAPPA & OTHERS . . APPELLANT
(S

VERSUS
T. S. SAROJAMVA & OTHERS .. RESPONDEN
T(S)

ORDER



Thi s appeal by grant of leave is directed against the judgnent of
a Single

Judge of the Karnataka Hi gh Court at Bangalore in R S.A  No.712 of 1995 wherein

the H gh Court has set aside the findings recorded by the Courts of fact w thout even

adverting to the facts of the case.

At t he time when t he second appeal was admtted in t he Hi
gh Court, no

question of law was franed. The |earned Single Judge relying upon an

earlier decision in veerabhadrappa & Gt hers vs. Virupaxappa Totappa Bil egal reported

in | LR 1998 Kar nat aka 2508 cane to the concl usion that whenever

occupancy right is given to a nenber of the family it would enure to the benefit of the

entire famly nenbers. This finding is recorded even before fram ng the questi ons of

I aw. After recording this finding | earned Judge framed two questions of |aw There

al so without even referring to a single fact on the record, |earned Judge cane to the

concl usion that the respondents were entitled to share the I and which was allegedly

all ocated to appellant No.1 as occupancy tenant in his i ndi vidual capacity. Lear
ned

Si ngl e Judge has not given any reasons what soever for setting aside the judgment of

the first appellate court. The Court of appeal nust record reasons for setting aside

the judgnent under appeal and for coming to a conclusion other than the court bel ow

Since in the inpugned judgnent reasons have not been recorded for taking



a view other t han t he view taken by t he court below it cannot be
ust ai ned.

Accordingly, the judgnent under appeal is set aside and the case is renitted back to

the Hi gh Court for a fresh decision in accordance with | aw.

Not hi ng stated herein be taken as an expression of opinion and the

H gh Court would be at liberty to decide the matter afresh either on the questions of

law, already franed, or after refranm ng the questions of |aw

Registry is directed to transnmt the original record forthwth.

The appeal is allowed with no order as to costs.

[ ASHOK BHAN ]

NEW DELHI;

DECEMBER 16, 2004. [A K MATHUR



