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1. A finding on the question of title recorded in a suit for
eviction would how far be binding in a subsequent suit for
declaration of title and recovery of possession between the same
parties? This is the question that arises for consideration in
this appeal. The answer to the question would depend on, in what
manner the question of title was raised by the parties and how
it was dealt with by the court in the eviction proceedings.
Odinarily, it is true, in a suit for eviction even if the court
goes into the question of title, it exam nes the issue in an
ancillary manner and in such cases (which constitute a very
large majority) any observation or finding on the question of
title would certainly not be binding in any subsequent suit on
the dispute of title. But there nay be exceptions to the genera

rule and as we shall find presently, the case in hand seens to

fall in that exceptional category of very limted nunber of
cases.
2. Anmi na Khat oon, the nother of respondent nos.1-4, (who were

substituted in her place and brought on record after her death)
instituted a suit for eviction (Title Suit No.36 of 1973) in the

Court of Second Munsif, Arrah, against Ml. Lukman, the father of
appel l ant nos.1-6 (who were sinilarly substituted in his place

and br ought on record after his deat h). Accor di ng to
plaintiff Amina Khatoon, the suit property originally bel onged

to her nother-in-law Sul akshana. Sul akshana had two ot her sons,
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Mi. Lukman (the original defendant) and Mi. Jan, apart from

Am na’s husband, Mahnood Hassan. Am na further cl ai ned t hat

Sul akshana sold the suit house to her through a registered sale
deed dated August 13, 1957. Follow ng the purchase of the suit
house, she noved the Bl ock Devel opment Oificer (BDO and the
muni ci pality for nutation of her nanme in respect of the suit
house in the revenue and nunicipal records. The defendant M.
Lukman, filed an objection before the BDO, but his objection was
di sal |l owned and her nane was entered in the revenue and nunici pa
records. Later on, the nunicipality filed a suit against her for
arrears of tax whereupon all the outstanding dues of tax were
paid by her. It was further the case of Am na, that she had | et
out the suit house to the defendant about 4 or 5 years prior to
the filing of the suit on a nonthly rent of Rs.10.00 (rupees ten
only). The defendant did not pay the rent from Septenber, 1971
to February 13, 1973. She then sent a registered notice to him

under section 106 of the Transfer of Property Act, 1882 through
her | awyer deternmining the defendant’s tenancy and asking himto

vacate the house by March 31, 1973. The defendant did not vacate
the house forcing her to go to the court.

3. The defendant in his witten statenent, apart fromthe
formal objections to the maintainability of the suit, denied

t hat Sul akshana executed any sale deed with respect to the suit
house in favour of the plaintiff. He described the sale deed,
relied upon by the plaintiff as the basis of her title, as a

f or ged and fabricated docunent . In this connecti on
def endant stated that Sul akshana had an attack of paralysis

bef ore August 13, 1957 when the sale was said to have been
executed by her. She had | ost her senses and she was not in a
position to execute any sal e deed. No consideration was paid by
the plaintiff to Sulakshana and the title to the house never
passed to her. The defendant set up a rival claimof title over
the suit house. He stated that Sul akshana had transferred the

suit house in his favour in 1950, by Hiba (oral gift) and since

t hen he was com ng in possessi on of t he sui t property.
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Oiginally, it was parti (vacant) land. He subnmitted a plan in

t he muni ci pality for construction of t he house on it
constructed the house after the plan was sanctioned. He was

living in the house constructed by himover the |Iand which was

given to himby his nmother by Hiba. He denied any relationship

of landlord and tenant with the plaintiff and al so denied to

have taken the suit house fromthe plaintiff on a nonthly rent

of Rs.10.00 (rupees ten only). He never paid any rent to the
plaintiff, nor was any rent due against him

4, On the basis of the pleadings of the parties, the tria

court franed seven issues, of which issue nos.3 & 4 relating to
the plaintiff’s claimof title over the suit property and issue
no.5 about the relationship of Iandlord and tenant between the

parties are relevant for this appeal. Those three issues are as

under:
"3. Has the plaintiff got title to the suit |and?
4. I's t he sal e deed genui ne, valid and for
consi derati on?
5. Is there any relationship of |landlord and tenant
bet ween the Parties?"
5. In support of the rival clains of title over the suit
property, bot h t he plaintiff and t he def endant | ed their

respective evidences, both oral and docunentary. The def endant
al so exanmined the third brother, MI. Jan fromhis side as DW1.
On a consideration of the evidences adduced before it, the trial
court upheld the plaintiff’'s claimof title to the property
arriving at the follow ng finding:

"I'n view of the discussion nade above | hold that

the sale deed (Ext.4) is genuine and that story set

up by the defendant that an oral hiba was nmade by

Sul achna to himhas not been proved. The plaintiff

has got Title to the suit land and the sale deed is

genuine valid and for consideration."”
6. It then took up issue nos.5 and 6 (about the plaintiff’'s
entitlement to a decree of eviction) together and canme to hold

and find that the relationship of |andlord and tenant between

the parties had not been proved. In light of its finding on
i ssue no.5, the court further observed that in case the question

of title is raised by the defendant and if it is found that

and



there is no contract of tenancy, the proper course would be to

dismiss the suit and not to convert it into a declaratory or

possessory suit which is of altogether a different nature. The

court further pointed out that the suit before it was neither

for declaration of title nor the plaintiff had paid ad val orem

court fee. The plaintiff was, t heref ore, not entitled to

decree of eviction since the relationship of |andlord and tenant

was not est abl i shed bet ween t he parties. I't, accordi ngly,

di smissed the suit by judgnent and order dated Decenber 23,

1974.

7. The plaintiff took the matter in appeal, (Title Appea

No. 12 of 1975) which too was di snmi ssed by the Second Additiona
District Judge, Arrah, by judgnment and order dated February 19,
1975. Fromthe judgment of the first appellate court, it appears
that before it the main focus was on the issue of relationship
of landlord and tenant between the parties. The trial court
found that the suit property was vacant |and and not a house
(the case of the plaintiff was that the suit property was a

pi ece of land 3 kathas and 5 dhurs in area with a fallen down
house) . It al so not ed t hat on behal f of t he r espondent
argunent was advanced on the invalidity of the sale deed and the
controversy was mainly about the relationship of landlord and
tenant between the parties. On this issue, the appellate court

came to the sane finding as the trial court and dism ssed the
plaintiff’s appeal observing as foll ows:

"10. It is quite clear fromthe above enunci ated
principle that in order to get a decree in such a
suit the plaintiff nust not cone to the Court with a
false story. In the present case, it is quite obvious
the plaintiff has come with a false case that she |et
out a house on the suit land to the deft (sic
defendant) on a rent of Rs.10/- per month. If there
is no relationship of landlord and tenant between the
parties the plaintiff shoul d have prayed for
declaration her title and recovery of possession
after paying adval orem Court fee on the current

mar ket value of the suit property. By filing a suit
for eviction of the defendant and paying small Court
fee on twelve nonth alleged rent of the house, the
plaintiff has adopted a tricky way of getting her
title declared and possession of the suit house
recovered after paying very |ow anmount of the court
fee."
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8. The plaintiff did not take the matter any further but filed

another suit (Title Suit No.16/82 of 1978-79) agai nst Ml. Luknman

seeking declaration of title over the property and recovery of

its possession fromthe defendant. In this suit, her claim of

title over the suit property was exactly the sane as in the

pr evi ous Sui t. The def endant t 0o, apart from raising
obj ections based on limtation and res judicata and simlar

other formal pleas mainly stuck to the sanme story as in the

previous case. According to the defendant, the sale deed relied

upon by t he plaintiff was not a genui ne docunent
consideration and it was not executed by Sul akshana, who was the

not her of t he def endant . It was st at ed on behal f of
def endant that Sul akshana died in 1957. In the begi nning of that

year she suffered fromfever for about a nonth and renai ned

confi ned to bed and thereafter she suf fered an att ack
paral ysis. She lost all power of understanding and continued in

t hat state till her death in August 1957. The def endant

specifically pleaded that on August 13, 1957 when the di sputed

sal e deed was shown to have been executed, she had no power of

understanding. It was further stated on his behalf that the

plaintiff’s husband was a clever litigant and he manoeuvred to

fabricate t he sal e deed by setting up some ot her wormrman
Sul akshana. It was also stated that if there was in existence

any sal e deed purportedly executed by Sul akshana, it nust have

been manufactured in collusion with the scribe, the attesting

wi tnesses and the registrar and it would not confer any right,

title or interest in the suit property on the plaintiff. It was

further the case of the defendant that the disputed sale deed

was never acted upon and the plaintiff never cane in actua

possession of the suit property on this basis. The defendant

al so denied the case of the plaintiff that she had inducted him

as a tenant in the suit premses on a nonthly rental of Rs.10.00

(rupees ten only) or as a |i censee, as totally fal se

concocted. The defendant clainmed that his nother Sul akshana had
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given himthe suit property in the year 1950 by Hi ba (oral gift)

and put himin actual physical possession of the suit prem ses

and since then he was coming in its possession. He constructed a
boundary wall around the |land and a house consisting of five

rooms, etc. It was lastly clainmed that the defendant was com ng

and conti nui ng in possessi on to t he know edge of

including the plaintiff and, thus, the defendant had, in any
event, acquired title by adverse possession

9. It is, thus, to be seen that in the second suit too both
parties went to the court with the sanme stories as in the
previous suit, though, it is true that this tine each side |ed
some additional evidence in support of its case, for exanple,
the plaintiff relied upon and produced a copy of the judgment in
the earlier suit in which her claimof title over the suit
property was uphel d.
10. The trial court framed a nunber of issues, of which
issue nos. IIl, IV, V&VI are relevant for this appeal and are
as foll ows:

"I'l'l) Has the plaintiff got title over the suit

property?

IV) Is there any relationship of landlord and tenant

between the plaintiff and the defendant?

V) Has the plaintiff acquired title by adverse

possessi on?

VI) I's the plaintiff entitled to recovery of

possessi on? "

The trial court considered issue nos. IIl, IV & V together
and cane to find and hold that the plaintiff had succeeded in
proving her title whereas the defendant had failed to prove his
adverse possession. Issue nos. IlIl & V were therefore decided in
the plaintiff's favour while issue no. IV was deci ded agai nst
her. On the basis of its findings, the trial court held that the
plaintiff had valid cause of action and it, accordingly, decreed
the suit by judgnent and order dated February 28, 1981

11. Agai nst the judgnent and order passed by the trial court

the defendant preferred an appeal (Title Appeal No.33 of 1981).
The first appellate court (the eighth Additional District Judge,

Arrah), on a r eappr ai sal of t he evi dence pr oduced by

everyone,
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parties, cane to find and hold that the plaintiff had failed to
prove that Sul akshana had put her left thunmb inpression on the
sal e deed (Ext.3) after understanding its contents and she had,
thus, failed to prove her title to the suit premi ses on the
basi s of t he sal e deed. The appel l ate court, accordi ngly,
al | oned the appeal and by judgnent and order dated May 21, 1987
set aside the judgnment and decree passed by the trial court and
di smissed the plaintiff’'s suit.
12. The original plaintiff was dead by this tine and her heirs
and | egal representatives, the present respondents, took the
matter in second appeal (Appeal from Appell ate Decree No.236 of
1987) to the H gh Court. In the H gh Court, the second appea
was heard on the substantial question of |law framed as under
"...whether the judgnent and decree regarding title
passed in Title Suit No.36 of 1973 (Ext.15) shal

operate as res judi cata between the parties on the
question of title."

13. The Hi gh Court by judgnment and order dated May 24, 2002

answer ed t he question in the affirmative, in favour of t he

appel l ants (respondents herein), allowed the appeal, set aside
the judgnent and order passed by the appeal court bel ow and
restored the judgnent and decree of the trial court. The High
Court noted that the earlier suit (for eviction) and the later
suit for declaration of title and recovery of possession were

bet ween the sanme parties and were contested on exactly the sane
clainms raised by the two sides. The plaintiff on each occasion

was claimng title to the suit prem ses on the basis of a sale

deed executed by Sul akshana in her favour in the year 1950. The

def endant on each occasion alleged that the sal e deed was sham

fake and fabricated and set up a rival claimof title on the

pl ea that his nother Sul akshana had nade an oral gift of the

suit premises in his favour in the year 1950 and since then he

was conming in possession over it. The prem ses, when it was

given to himin gift, was a vacant | and over which he had

constructed a house after obt ai ni ng sanction from

muni ci pality. The High Court, therefore, observed as under

t he



"9... The facts of the earlier Title Suit No.36 of 1973,
whi ch was between the sane parties and present Title
Suit No.16 of 1978 al so between the sane parties, show
that the plea taken by both the parties regarding
title in both the Title Suits are sane.
10. In the facts and circunstances of the case, the
j udgnent and decree regarding title passed in Title
Suit No.36 of 1973 (Ext.15) shall operate as res
judi cata between the parties on the question of
title. "
14. M. H L. Agrawal, |earned senior advocate, appearing for
t he appel | ant contended that the H gh Court had seriously erred
in holding that the finding in the earlier suit of eviction
woul d operate as res judi cata in t he subsequent
declaration of title and recovery of possession. M. Agrawa
contended that a court dealing with an eviction suit was a

creature of t he Rent Act and was a court of

jurisdiction. It had no authority or jurisdiction to decide
di sputes of title and hence, any finding recorded by it on the

| arger issue of title could not be binding on a court under the

Code of Civil Procedure adjudicating upon a dispute of title

between the two sides. He further subnmitted that there nmay be
instances where in a suit for eviction the tenant m ght deny the

title of the person seeking his ejectnent and in those cases the

rent court may incidentally go into the question of title in

or der to deci de on t he primary i ssue of eviction
findings on the issue of title would only be incidental and

never binding in a proper suit for declaration of title and

recovery of possession. In support of the subm ssion he relied

upon a decision of this Court in Shami m Akhtar v. |gbal Ahrmad &

Anr., (2000) 8 SCC 123, in which it is said that in an eviction

suit under the Rent Act, the question of title can be considered

by t he court as an i nci dent al question and t he
determination of title nmust be left to the decision of the

competent court. The decision in Sham m Akhtar arose from U P

Urban Buil di ngs (Regul ation of Letting, Rent and Eviction) Act,

1972 and the Provincial Small Cause Courts Act, 1887 and it was

on a totally different set of facts. The observation of the

sui t for

limted
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court relied upon by M. Agrawal was of course stating the
general rule and no nore than that. The decision in Sham m

Akhtar in no way hel ps the case of the appellants in the present

appeal
15. The counsel for the respondents on the other hand relied
upon a deci si on of this court in Saj j adanashi n Sayed M.

B.E Edr.by LRs. (D) vs. Miusa Dadabhai Umer and Ors., (2000) 3
SCC 350. The decision in this case dealt with the question when
a matter can be said to be directly and substantially in issue
and when it is only collaterally and incidentally in issue. The
deci sion in Sajjadanashin does seemto help the case of the
respondents. But we nay state here that M. Agrawal with great
fai rness brought to our notice a decision of the Patna High
Courtl in Pardip Singh vs. Ram Sundar Singh, AR (36) 1949 Patna
510, though it is clearly against him It is an old decision in
whi ch the division bench of the H gh Court placed reliance on
two earlier decisions of the Privy Council. In Pardip Singh
Meredith J., speaki ng for t he di vi si on bench of t he court

observed as fol | ows:

"The decision in a rent suit is not res judicata on the
question of title unless the question of title had to
be deci ded, was expressly raised, and was expressly
deci ded between the parties and in each case it is
necessary to examine carefully the decision in the rent
suit before any opinion can be fornmed as to whether it
operates as res judicata on the question of title or
not. Ordinarily the decision would be res judicata only
with regard to the existence of the relationship of

| andl ord and tenant. The difference in the two cl asses
of cases is very well illustrated in two Privy Council
deci sions, nanely, Run Bahadoor Singh v. M. Lucho
Koer, 12 |I.A 23: (11 Cal. 301 P.C.), where it was held
that the decision was not res judicata as the question
of title had been gone into only incidentally and
collaterally, and Radhamadhub Hol dar . Manohar
Mookerji, 15 1.A 97: (15 Cal. 756 P.C.), where the
question of title was directly decided in a rent suit,
and the decision was held to be res judicata."

1 To which both, M. Agrawal and the two of us have been very closely associated at
sone tine.
16. W respectfully concur with t he Vi ew expressed in t he

decision in Pardip Singh

17. We have carefully exam ned the pleadings of the parties in



the two suits and the evidences |ed by themin support of their
respective clains regarding title in the two suits. And, we are
satisfied that the issue of title was expressly raised by the
parties in t he earlier eviction sui t and it was
deci ded by t he evi ction court. The question of
directly and substantially in issue between the parties in the
earlier suit for eviction. Hence, the High Court was right in

hol ding that the finding recorded in favour of the plaintiff in
the earlier suit for eviction would operate as res judicata in
the subsequent suit for declaration of title and recovery of
possessi on between the parti es.

18. We, thus, find no nmerit in the appeal. It is disnissed, but
in the facts and circumstances of the case there will be no

order as to costs.

(R M LODHA)
New Del hi ,
Sept enber 22, 2010
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Ve, t hus, find no merit in the appeal . It
di sm ssed, but in the facts and circunstances of the case
there will be no order as to costs.

(N. S. K. Kanesh) (S.S.R Krishna)
Court Master Court Master

(signed reportabl e judgnent is placed on the file)



