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  Writ Petition(Civil) No.46/2004

  VIJAY SHEKHAR & ANR.                                      Petitioner (s)

                              VERSUS

  UNION OF INDIA & ORS.                                     Respondent (s)
 (With Appln(s). for directions and exemption from filing O.T. and
  impleading party) 
 ( With Office Report ) 
 ( For Final Disposal )
  (For orders)

  Date : 27/04/2004 This  Petition  was  called on for hearing today.

  CORAM :
           HON’BLE MR. JUSTICE N. SANTOSH HEGDE              
           HON’BLE MR. JUSTICE S.B. SINHA
           HON’BLE MR. JUSTICE  S.H. KAPADIA                                                  
           

  For Petitioner (s)Mr. A. Mariarputham, Adv.
Ms. Aruna Mathur, Adv.
Mrs. Prathibha M. Singh, Adv.
Mr. Ankur Talwar, Adv.
Mr. Kirtiman Singh, Adv.
Mr. Angad Mirdha, Adv.
                        M/s Arputham,Aruna & Co.,Adv.

  For Respondent (s)Mr. K.N. Rawal, SG.
  No.3 (CBI)Mr. Prateek Jalan, Adv.
Mr. P. Parmeswaran, Adv.
                    
for Mr. M.S. BrahmbattMr. Janak Shah, Adv.
Mr. Abhijat P. Medh, Adv.
                        Mr. Prashant Kumar,Adv.
Mr. Rohan Thavani, Adv.

For Mr. Narendra            Ms. Meenakshi Arora,Adv.
Chowdhary, Adv.
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For Mr. Harish D.Mr. Sushil Kumar, Sr. Adv.
Bhawaniwala, Adv.Mr. Sanjay Jain, Adv.
Mr. Adolf, Adv.
Mr. Vinay Arora, Adv.

For R.Nos.4 & 5        Ms. Hemantika Wahi,Adv.
Ms. Archana P. Khapde, Adv.

For Mr. Iqbal Katia, Adv.Mr. Yashank Pravin Adhyaru, Sr. Adv.
Mr. S. Udaya Kumar Sagar, Adv.
Ms. Bina Madhavan, Adv.
Mr. Bikas Kar Gupta, Adv.
Ms. Pooja Nanekar, Adv. 
M/s. Lawyer’s Knit & Co.



For Mr. A.K. Gadhavi,Adv.Mr. J.R. Dave, Adv.
                        Mr. S.C. Patel,Adv.
Mr. Subhashish Bhowmic, Adv.

in IA No.3Mr. P.H. Parekh, Adv.
For applicant (s)Mr. Rohit Alex, Adv.
                        Mr. Ajit Kumar Sinha,Adv.

  For State of 
  UttaranchalMs. Sangeeta Sharma, Adv.

       The Court pronounced the following
                        O R D E R 
The complaint as well as the entire proceedings culminating in issuance of bailable warrants i
n Criminal Case No.118 of 2004 filed before the Metropolitan Magistrate, Court NO.10, Ahmedaba
d, are quashed in terms of the signed order.
The other issues involved in this case will be separately dealt with.
Certain directions have also been issued in terms of a separate signed order.
List this matter on 20th of July, 2004.

     (PAWAN KUMAR)       (PREM PRAKASH)
      COURT MASTER      COURT MASTER
(two separate signed orders  are  placed on the file)

IN THE SUPREME COURT OF INDIA
  CIVIL ORIGINAL JURISDICTION

   WRIT PETITION © NO. 46 OF 2004

Vijay Shekhar & Anr....Petitioners

Versus

Union of India & Ors.           ?Respondents.

O R D E R

This is a writ petition filed inter alia seeking a writ of mandamus calling upon the responden
ts to immediately seize the records pertaining to Criminal Case No.118 of 2004 titled Suresh K
umar Jethalal Sanghvi v. Rajendra Kumar Jain & Ors. pending in the Court of Metropolitan Magis
trate, Court No.10, Meghani Nagar, Ahmedabad, on the ground that the proceedings in the said c
ase was an example of, the extent to which  the criminal justice system in Subordinate Courts 
in Gujarat is corrupted.
          This writ petition raises important issues of legal and public importance; one among
st them being the validity of the complaint filed in the Court of Metropolitan Magistrate, Cou
rt No.10, Ahmedabad in a complaint filed by the said Suresh Kumar Jethalal Sanghvi under Secti
ons 406, 420, 504, 506(1) and 114 IPC against 4 persons named therein and consequential bailab
le warrants issued against the said persons by the said court.
Many of the issues involved in the writ petition require further consideration, hence it is ag
reed by all the parties to this petition that those issues can be separately dealt with. The p
arties are also at ad idem on the issue of the validity of the complaint being decided at this
 stage itself. Hence in this order of ours we will consider and decide the validity of the com
plaint referred to hereinabove. 
Though all the parties to this petition are in one voice have agreed to quash the said proceed
ings. We do not think we should  do so on the basis of the concession shown by the parties. In
 public interest we think it appropriate to consider the merit of the case and decide the lega
lity of the case on the basis of the law applicable and material available in the records.   
 It is stated in the writ petition that the writ petitioner with a view to expose the mal-prac
tices  in the judicial administration in the subordinate courts in Ahmedabad had approached on
e of the lawyers named in the writ petition to procure a non-bailable warrants against the per
sons named in the complaint for proving his case of corruption for which the petitioner was re
ady and willing to pay such money as was demanded by the lawyers concerned. 
 Learned counsel appearing for the writ petitioner has in specific terms contended that the co
ntents of the complaint based on which cognizance was taken and bailable warrants were issued 



are not true and the same is drafted by the lawyers concerned knowing full well that they are 
untrue and only with a view to obtain a warrant for a monetary consideration. 
From the affidavit filed on behalf of the said lawyers and from the arguments addressed today 
on their behalf, it is clear that at least as on today they are also in agreement with the wri
t petitioner that the contents of the complaint are not genuine though they categorically stat
e that the said statement was recorded at the instance of one Suresh Kumar Jethalal Sanghvi wh
o had approached them to file a complaint and on the basis of the facts narrated by him the sa
id complaint was drafted and filed. 
Be that as it may from the above pleadings and the arguments addressed on behalf of the respec
tive parties before us today, it is clear that the complaint in question is a product of fraud
 and a total abuse of the process of court. There is also serious doubt whether the procedure 
required under the Code of Criminal Procedure was really followed by the Magistrate at all whi
le taking cognizance of the offence alleged. In this background of inherent falsehood that cou
ld be ex facie noticed from the contents of the complaint and coupled with the fact admitted b
y the parties to this petition, it is evident that the said complaint is a fraudulent one, hen
ce, the same is liable to be quashed based on the legal principle that an act in fraud is ab i
nitio void. This principle in our opinion applies to judicial acts also. 
This Court in Express Newspapers Pvt. Ltd. & Ors. v. Union of India & Ors. (AIR 1986 SC 872) a
t para 118 has held thus : 

          "Fraud on power voids the order if it is not exercised bona fide for the end design.
 There is a distinction between exercise of power in good faith and misuse in bad faith. The f
ormer arises when an authority misuses its power in breach of law, say, by taking into account
 bona fide, and with best of intentions, some extraneous matters or by ignoring relevant matte
rs. That would render the impugned act or order ultra vires. It would be a case of fraud on po
wers. The misuse in bad faith arises when the power is exercised for an improper motive, say, 
to satisfy a private or personal grudge or for wreaking vengeance of a Minister as in S. Prata
p Singh v. State of Punjab, (1964) 4 SCR 733 : (AIR 1964 SC 733). A power is exercised malicio
usly if its repository is motivated by personal animosity towards those who are directly affec
ted by its exercise. Use of a power for an ’alien’ purpose other than the one for which the po
wer is conferred is mala fide use of that power. Same is the position when an order is made fo
r a purpose other than that which finds place in the order.The ulterior or alien purpose clear
ly speaks of the misuse of the power and it was observed as early as in 1904 by Lord Lindley i
n General Assembly of Free Church of Scotland v. Overtown, 1904 AC 515, ’that there is a condi
tion implied in this as well as in other instruments which create powers, namely, that the pow
er shall be used bona fide for the purpose for which they are conferred’. It was said by Warrn
gton, C.J. in Short v. Poole Corporation, (1926) 1 Ch 66 that :

"No public body can be regarded as having statutory authority to act in bad faith or from corr
upt motives, and any action purporting to be of that body, but proved to be committed in bad f
aith or from corrupt motives, would certainly be held to be inoperative."

In Lazarus Estates Ltd. V. Beasley, (1956) 2 QB 702 at Pp. 712-13 Lord Denning, LJ. said :

"No judgment of a Court, no order of Minister, can be allowed to stand if it has been obtained
 by fraud. Fraud unravels everything."   (emphasis supplied)

See also, in Lazarus case at p. 722 per Lord Parker, C.J. :

"’Fraud’ vitiates all transactions known to the law of however high a degree of solemnity."

All these three English decisions have been cited with approval by this Court in Pratap Singh’
s case."
 

          Similar is the view taken by this Court in the case of Ram Chandra Singh v. Savitri 
Devi and Ors. (2003 8 SCC 319) wherein this Court speaking through one of us (Sinha, J.) held 
thus :
"Fraud as is well known vitiates every solemn act. Fraud and justice never dwell together. Fra
ud is a conduct either by letter or words, which induces the other person or authority to take
 a definite determinative stand as a response to the conduct of the former either by word or l
etter. It is also well settled that misrepresentation itself amounts to fraud. Indeed, innocen
t misrepresentation may also give reason to claim relief against fraud. A fraudulent misrepres
entation is called deceit and consists in leading a man into damage by willfully or recklessly
 causing him to believe and act on falsehood. It is a fraud in law if a party makes representa
tions which he knows to be false, and injury ensues therefrom although the motive from which t
he representations proceeded may not have been bad. An act of fraud on court is always viewed 
seriously. A collusion or conspiracy with a view to deprive the rights of others in relation t
o a property would render the transaction void ab initio. Fraud and deception are synonymous. 



Although in a given case a deception may not amount to fraud, fraud is anathema to all equitab
le principles and any affair tainted with fraud cannot be perpetuated or saved by the applicat
ion of any equitable doctrine including res judicata." 

          Thus, it is clear a fraudulent act even in judicial proceedings cannot be allowed to
 stand.
 In view of our finding that the complaint filed before the Court of Metropolitan Magistrate, 
Court No.10 at Ahmedabad in Criminal Case No.118 of 2004 dated 15.1.2004 is ex facie an act of
 fraud by a fictitious person, and an abuse of the process court, every and any action taken p
ursuant to the said complaint gets vitiated. Therefore, we think the complaint registered befo
re the Metropolitan Magistrate, Court No.10 at Ahmedabad in Criminal Case No.118 of 2004 dated
 15.1.2004 and all actions taken thereon including the issuance of bailable warrants is liable
 to be declared ab initio void, hence, liable to be set aside. 
          We, however, make it clear that the quashing of the abovesaid proceedings before the
 Metropolitan Magistrate, Court No.10, Ahmedabad would not in any way exonerate any of the par
ties to the above writ petition of charges levelled against them and the same will be consider
ed independently and de hors the quashing this criminal proceedings.
We also make it clear that any observations made in the course of this order in regard to the 
role played by the respective parties in this episode are only tentative and are made for the 
limited purpose of deciding the validity of the criminal case pending before the Magistrate an
d the same will not be treated as a conclusive finding in any future proceedings.
For the reasons stated above, the complaint as well as the entire proceedings culminating in i
ssuance of bailable warrants in Criminal Case No.118 of 2004 filed before the Metropolitan Mag
istrate, Court No.10, Ahmedabad, are quashed.
The other issues involved in this case will be separately dealt with.

??????...J.
(N.Santosh Hegde)

???????.J.
(S.B.Sinha)

New Delhi;???????J.
April 27, 2004.(S.H.Kapadia)   
IN THE SUPREME COURT OF INDIA
  CIVIL ORIGINAL JURISDICTION

   WRIT PETITION © NO. 46 OF 2004

Vijay Shekhar & Anr.?.Petitioners

Versus

Union of India & Ors.        ?Respondents.

            O R D E R

In the above writ petition, we have today pronounced our order in regard to the validity of th
e complaint entertained by the Metropolitan Magistrate, Court No.10, Meghani Nagar, Ahmedabad.
 In this writ petition, the writ petitioners have brought to our notice the mal-practice alleg
edly used in the Subordinate Criminal Courts in the City of Ahmedabad to obtain judicial order
s by fraud. With a view to prevent such mal-practice and to issue suitable directions from tim
e to time in this regard, it has become necessary for us to monitor the progress of the invest
igation, enquiries and steps that are being taken by the CBI and the High Court. Therefore, we
 think it appropriate to issue the following directions for the time being:
(i)We request the High Court of Gujarat to file a report on the progress of the enquiry that i
s being conducted against the concerned judicial officer.
(ii)We also request the High Court of Gujarat to keep this Court informed of the steps taken t
o prevent such incidents from happening in future including steps taken to increase the superv
ision and inspection of the proceedings in the subordinate courts.
(iii)We direct the CBI to investigate and report to this Court if similar incidents have happe
ned earlier either in the said Metropolitan Magistrate’s court or any other court and further 
inform this court whether there is any prevailing practice in these courts of obtaining fraudu
lent judicial orders of the court. 
(iv)We direct the writ petitioners to inform this Court how many such incidents have come to t



heir knowledge before they embarked on this operation.
The above information and report shall be filed in this Court within 10 weeks from today. List
 this matter on 20th of July, 2004.    

???????.J.
 (N.Santosh Hegde)

???????.J.
(S.B.Sinha)

New Delhi;???????.J.
April 27, 2004.(S.H.Kapadia) 


