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Dat e: 30. 3. 2006 :This matter was called on for hearing today.

CORAM :
HON BLE MR JUSTICE S.B. SINHA
HON BLE MR JUSTI CE P. P. NACLEKAR
For Appellant: M. T.L. V. lyer, Sr. Adv.

M. Vipin Nair, Adv.
M. P.B.Suresh, Adv.

M. V.K Biju, Adv.

For Respondent (s)

=

B. V. Deepak, Adv.

Ms. Malini Poduval, Adv.

UPON bei ng nmentioned the Court nmade the follow ng
ORDER

The appeal is dismssed in terns of the signed order.
costs.

(Meenu Sethi )
(Pushap Lata Bhardwaj)

Court Master
Court Master



Signed order is placed on the file

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 7303/1999

K. Sophi a c. Appel | ant
VERSUS
K. Sr eedhar an c. Respondent
ORDER
The plaintiff is t he appel | ant bef ore us. She filed a
sui t i nter alia for per manent i njunction agai nst t he
def endant . The basi c fact of t he mat t er is not in di spute.

There are two rows of shops situated on the Cali cut-Kannur

Hi ghway. In between the two r ows of shops t here is a

pat hway | eadi ng to t he appel lant’s resi dence pur ported to

have been purchased by the plaintiff as per the docunents

regi stered as docunent No. 1358/ 1975 and docunent No.

1515/ 1978. The respondent’s house is situated by the side



of t he house of t he appel | ant her ei n. The r espondent has

al so a shop whi ch is on t he Sout h of pl ai nt B schedul e

pat hway. The appel | ant had been usi ng t he pat hway. The

respondent herein also claima similar right. Disturbance in

her pur ported excl usi ve possessi on of t he property was

al | egedly caused by t he r espondent | eadi ng to filing of t he

af orenent i oned sui t by t he appel I ant . In t he sui t, t he

appel | ant admttedly did not raise any plea as regard her

right of easement far |ess easenent of necessity.

Lear ned trial Court, however, opi ned t hat t he

plaintiff had a right of way t hr ough t he pl ai nt B Schedul e

property. On t he basi s of t he sai d fi ndi ng, t he sui t was

decr eed and r espondent was restrained by a decree of

i njunction from

causi ng obstruction to t he user of pl ai nt B schedul e

property as a way by the appellant. The appellant is said to

have erected a gate as a result whereof the respondent was



prevented fromusing the said path way. Aggrieved, thereby

and dissatisfied with the respondent preferred an appeal in

the Court of District Judge which was ultimately transferred

to t he Court of Subor di nat e Judge of Kozhi kode. In his

judgnent and order dated 30.9.1997, the I|earned appellate

Court observed t hat "despite such decree for i njunction

restraining the defendant from causing obstruction to the

user pl ai nt B Schedul e property, his appr ehensi on to t he

ef f ect t hat he woul d be restrai ned from carrying out any

repair work to the bui I di ng and for t hat purpose entering

pl aint B schedul e property was out of place’. The said appea

was di smssed with the aforenenti oned observati ons.

Not satisfied, t he r espondent carried t he matt er to

t he Hi gh Court. A cross appeal was al so filed by t he

appel I ant. The | ear ned Singl e Judge of t he Hi gh Court,

al though , did not frane any substantial question of |aw as

is required under Secti on 100 Givil Procedure Code but



havi ng heard in det ai | t he parties, nmodi fi ed the judgnent

and order passed by the Courts bel ow and granted a decree

directing the plaintiff- appellant to renove the gate put up in

t he pl ai nt B  Schedul e wi t hin three nmont hs from the

date. It was further directed " if the plaintiff fails to renove

the gate so put up in plaint B schedule, it will be open to the

def endant to get t he gate renoved in execution by

approaching the executing court and getting it done at the

i nstance of the plaintiff."

said

The appel | ant herein, thereafter, filed

revi ewappl i cation before the Hi gh Court which was al so

dismissed. As the gate in question was not renoved by the

appel I ant, i ndi sput ably, t he sai d decree of t he Hi gh

was put in execution and on or about 7.4.1999 the said gate

was renoved. However , this Court by its order dat ed

7.5.1999 granted stay of the operation of the said judgment.

M. lyer, | ear ned seni or counsel appearing for

Court

t he



appel l ant woul d subnmit that in view of the fact that the High

Court did not fornulate any substantial question of law, the

matter may be remitted to the H gh Court for consideration

t her eof af resh. Lear ned counsel , however, subm tted t hat

keeping in view the fact that the appellant was in exclusive

possession of the pathway, as described in plaint B

schedul e, t he Hi gh Court committed a mani f est error in
directing her to renove t he gate in questi on. Lear ned
counsel for t he respondent, on t he ot her hand, woul d

support the judgnent.

It is true t hat no subst anti al question of law had

been framed by the H gh Court, but keeping in view the fact

t hat the suit was filed in the year 1994 and havi ng

consi der ed t he subj ect mat t er of t he di spute bet ween t he

parties, and having heard the |l earned counsel we are of the

opi nion that this appeal should be disposed of on nerit. The

appel l ant does not and cannot claim ownership in respect

of the property in question. A case for possessory title vis-a-



vis the defendant- respondent was also not nade out. Both

the parties have placed before us a plan showing the area in

question; on a perusal, whereof, it appears that whereas on

both the sides there are nine shops and though

it appears that the appellant’s and respondent’s house can

be appr oached t hr ough anot her r oad but havi ng regard to

the fact that the shop belonging to the respondent is just by

the side of the said pathway, we are of the opinion that the

appel | ant could not have fixed t he gate bl ocki ng t he r oad

and passage of the respondent. The judgnent and order of

the High Court, in that view of the matter cannot be faulted.

We, however, at present do not intend to go into the

merit of the claimof the plaintiff inasnmuch as it appears that

anot her sui t has been filed by the r espondent agai nst t he

appel | ant her ei n. In this view of t he mat t er no case has

made out to interfere with t he i mpugned  j udgnent.

However, we woul d request the concerned Court to di spose



of t he sui t as expedi tiously as possi bl e preferably within a

period of three

nont hs from the dat e of conmuni cati on of this or der

uni nfl uenced by any of the observations nade by this Court

in these proceedi ngs. The appeal is disnissed. No costs.

(P. P. NAOLEKAR )
New Del hi ,

March 30, 2006.



