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Enforcement of laws is as inmportant as their enactnent, especially

where such laws deal with safety and security of citizens and create
continuing obligations that call for constant vigil by those entrusted wth
their admnistration. Cal | ous i ndi fference and apat hy, ext raneous
i nfluence or considerations and the <cynical "Chalta Hai" attitude nore
often than not costs the society dearly in man-nade tragedies whether in
the formof fire incidents, collapse of buildings and bridges, poisonous
gas leaks or the |like. Short-1lived media attention fol |l owed by
investigations that at tines |leave the end result flawed and a | ong w nding
crimnal trial in which the wtnesses predecease their depositions or
switch sides under pressure or for gain and where even the victins or their
famlies |l ose interest brings the sad saga to an uncertain end. A sonmewhat
simlar story is presented in these appeals by special |eave arising out of
a conmon judgrment and order dated 19th Decenber, 2008 passed by a Single
Judge of High Court of Delhi whereby a batch of crimnal appeals filed by
those convicted by the trial Court for conm ssion of different offences and
the sentences awarded to them were di sposed of alongwith crimnal revision
petition no.17 of 2008 filed by the Association of Victinse of Uphaar
Tragedy (hereinafter, "AVUT") that led to the death of 59 persons besides
injuries to nearly 100 ot hers.
2. The Hi gh Court has, on a reappraisal of the evidence adduced at
the trial, acquitted five of the appellants before it while upholding the
convictions of the rest with or wthout nodification of the nature of
of fence in some cases and reduction of the sentence in others. W shall in
the course of this judgment refer in detail to the viewtaken by the Tria
Court and the extent and nature of nodification made to that by the High
Court in the inmpugned judgnent.

3. Suffice it to say that the fire incident that clained valuable
human |ives took place in the heart of the capital city of Delhi in a
cinema building situate in its posh Green Park Extension area on 13th June,
1997. The factual backdrop in which the wunfortunate victinms lost their
lives or suffered injuries has been set out by the Trial Court 1in its
judgnent and reiterated by the High Court in the order passed by it without
any significant changes in the narrative. In the Trial Court, as in the
Hi gh Court and even before us there was no serious dispute as to the cause
of the fire leading to the loss of human lives. W, therefore, would remain
content with the broad narration of the facts as are available from the
order passed by the Trial Court and that passed by the H gh Court, which
are as under:

The | nci dent:



4. Uphaar Cinema building, situate on a plot of 2480 square yards at
Geen Park Extension Shopping Centre, New Delhi, conprised a cinenma
auditoriumwith a sanctioned capacity of 750 seats besides a balcony with a
sanctioned capacity of 250 seats. The cinerma auditorium conprised the first
floor of the cinema conplex while the bal cony was constructed on the second
floor. The ground floor of the building conmprised a parking |ot besides
three separate roonms on the western side, one of which was used for placing
a 500 KVA electric transforner that supplied electric energy to the cinem
theatre while the other was used for housing a 1000 KVA transforner that
was installed and nmaintained by the Delhi Vidyut Board (hereinafter
referred to as "DVB"). It is common ground that the second transforner even
though located within the cinema prenmises, did not supply electricity to
the cinema but rather to sone of the tenants occupying parts of the
comrercial conplex that formed a part of the building and sone other
consuners fromthe locality.

5. The prosecution case is that on 13th June, 1997 at about 6.55 a.m
the bigger of the two transfornmers installed and nmaintained by DVB on the
ground floor of the Uphaar Cnema building caught fire. The fire was
brought under control by 7.25 a.m Inspection of the transforner by the
Superi ntendant of the DVB and his team revealed that three of the |ow
tensi on cable | eads of the transformer had been partially burnt. At about
10.30 aam, B.M Satija (A-9) and AK CGera (A-10), Inspectors from DVB
along with Senior Fitter, Bir Singh (A-11) conducted repairs on the
transforner by replacing two al umi nium sockets on the B-Phase of the |ow
tension cable | eads. The repairs, it appear, were carried out with the help
of a dye and hammer without the use of a crinping machine. The transforner
was recharged for resunption of electric supply by 11.30 a.m on 13th June,
1997.

6. The prosecution alleges that repairs conducted on the transformer
in the earlier part of the day were unsatisfactory and resulted in |oose
connections that caused sparking on the B-Phase of the transforner where
such repairs were carried out. This resulted in the |oosening of one of the
cabl es of the transforner which eventually cane off and started dangling
| oose along the radiator and burnt a hole in the radiator fin. Through this
hol e the transfornmer oil started | eaking out which, on account of the heat
generated by the | oose cable touching against the radiator, ignited the oi
at about 4.55 p.m on 13th June, 1997. Since the transforner did not have
an oil soak pit as required under the regulations and the standard
practice, the oil that spread out of the enclosure continued |eaking and
spreading the fire to the adjacent parking | ot where cars were parked at a
di stance of no nore than a netre from the door of the transformer. The
result was that all the cars parked in the parking area on the ground fl oor
of the cinema hall were ablaze. Snoke started billowing in the northern and
southward directions in the parking | ot of the cinena conplex. The northern
bound snoke encountered a gate which was adjacent to a staircase leading to
the cinema auditoriumon the first floor. Due to chimey effect, the snoke
gushed into the stairwell and eventually entered the cinema auditorium
through a door and through the air conditioning ducts. The southward bound
snoke simlarly travelled aerially through another staircase and into the
| ower portion of the balcony of the auditoriumfromthe left side. AIl this
happened while a large nunber of people were seated in the auditorium
enjoying the mati nee show of 'BORDER, a popular Hindi novie with a
patriotic theme. Because of snoke and carbon nonoxide released by the
burning oil and other conbustible material, the people in the auditorium
started suffocating.

7. The Shift In-charge of the Geen Park Conplaint Centre of DVB
received a tel ephonic nmessage fromK. L. Mal hotra (A-4), since deceased, who
was the Deputy CGeneral Manager of Uphaar Cinema at the relevant point of
time, regarding the fire. It was only then that the AIIMS grid to which the
transformer in question was connected was switched off and the flow of
energy to the cinenma conplex stopped. According to the prosecution the
supply of the 11 KV outgoing Green Park Feeder tripped off at 5.05 p.m
t hereby di scontinuing the supply of energy to the cinena.

8. I nside the auditorium and bal cony there was conplete pandenoni um



The people in the balcony are said to have rushed towards the exits in
pitch darkness as there were neither energency lights nor any cinema staff
to help or guide them The prosecution alleged that no public announcenent
regarding the fire was nade to those inside the auditoriumor the bal cony,
nor were any fire alarns set off, no matter the nmanagenent and the
enpl oyees of the Uphaar G nema were aware of the fact that a fire had
broken out. Even the Projector Operator was not given instructions to stop
the filmwhile the fire was raging nor was any patron inforned about the
situation outside. On the contrary, the doors to the m ddle entrance of the
bal cony were found to be bolted by the gatekeeper-Mannohan Uniyal (A-8) who
had left his duty wthout handing over charge to his reliever. Mre
inmportantly, the prosecution case is that the addition of a private 8-
seater box had conpletely closed off the exit on the right side of the
bal cony, while the addition of a total of 52 extra seats over the years had
compl etely bl ocked the gangway on the right side of the balcony. Simlarly,
the gangway on the right of the niddle entrance was significantly narrower
than required under the regulations. It was alleged that Sushil Ansal (A1)
and Gopal Ansal (A-2), the owners of the cinema hall, had know edge of
these deviations fromfire safety norns despite which they had continued
exhibiting filns, thereby endangering the lives of all those who patronized
the theatre. All t hese obstructions, devi ati ons, vi ol ati ons and
deficiencies had, according to the prosecution, resulted in the victins
getting trapped in the balcony for at |east 10-15 minutes exposing them to
| ethal carbon nonoxide, to which as many as 59 persons eventual |y
succumrbed.

9. Rescue operations attenpted by the fire tenders from the Bhikaji
Cana Pl ace and Safdarjung Fire Stations were undertaken after the Delhi
Fire Service received a conplaint fromK L. Mal hotra (A-4), since deceased

at 5.10 p.m The fire tenders took nearly forty five mnutes to one hour to
extinguish the fire and to rescue the persons trapped in the balcony by
opening the bolted doors and taking those who had collapsed and those
injured to the hospitals. No one from the staff or managenent of the
theatre was, according to the prosecution, present at the spot to lend a
hel ping hand in the rescue operations.

I nvestigati on and Charges:

10. Investigation into the fire incident and the resultant causalities
started pursuant to FIR No.432/97 registered at Police Station, Hauz Khas
on the basis of a witten conplaint filed by one Sudhir Kumar, Security
Guard, enployed by the nanagenent of the cinenma conplex. The investigation
was initially conducted by the Delhi Police but was soon thereafter
transferred to the Crime Branch and eventually to the Central Bureau of
I nvestigation under the Del hi Special Police Establishment Act, 1946. The
CBI registered case bearing No.RCG-3(S)/97/SIC.IVINew Delhi on 25th July,
1997.

11. The investigating agencies first |ooked into the incidents of fire
and got prepared and seized the record relevant thereto, including a report
signed by BBM Satija (A-9), A K Cera (A-10), Inspectors and Bir Singh (A-
11) Senior Fitter, which dealt with the nature of repair that was conducted
on the DVB transforner after the first incident. The investigating agencies
al so | ooked into the chain of events that led to the second fire at around
5.00 p.m and the entry of snoke into the cinema auditorium and the
bal cony. A report fromthe Central Building Research Institute was also
obt ai ned by the investigating agencies on 17th August, 1997 wunder the
signatures of T.P. Sharma (PW25). Expert opinion of K V. Singh, Executive
Engi neer (Electrical), PW was al so obtained by the investigating officers
on 29th June, 1997, in addition to two CFSL reports prepared by Dr.
Raj ender Singh forwarded to the Hauz Khas Police Station on 27th June, 1997
and to the CBI on 11lth August, 1997. These reports were marked Exs. PW 64/B
and PW64/D at the trial

12. The investigating of ficers al so exam ned t he cause of
mal functioning of the DVB transformer and obtained a report Ex. PW4/A in
that regard from M. K L. Gover, Electrical Inspector and M. AK
Aggarwal , Assistant Electrical |Inspector on 25th June, 1997. The report
obt ai ned from Professor ML. Kothari of IIT, New Delhi, on 2nd July, 1997
anal ysed and attributed the cause of fire to nmalfunctioning of the DVB



transf ormer.

13. The investigating agencies then looked into the fire safety
deviations in the Uphaar Cinema building to determ ne whether the sane had
contributed to the fire and hindered the escape of those seated in the
ci nenma auditorium and bal cony fromthe poi sonous carbon nonoxide that had
polluted the atnosphere inside the conplex. Reports from Executive
Engi neers, MCD were also obtained in this regard. A Panchnama depicting
floor-wi se deviations in the Uphaar Ci nema building and an |Inspection-cum
Scrutiny report marked as Ex.PW2/A indicating the structural deviations
was al so subnmitted by the MCD to the CBI on 11th August, 1997

14. Simlarly, the investigating agencies collected a fire report
marked Ex. PW 49/E from the Delhi Fire Service regarding the rescue
operations conducted by the fire service personnel on the date of the
occurrence.

15. Post - nort em conducted on the dead body of Captain MS. Bhinder
one of the unfortunate victims, revealed that the cause of death was
asphyxi ation. Fromthe report of Dr. T.D. Dogra, Forensic Expert, obtained
on 18th Septenber, 1997, the investigating officers concluded that the
rapid death of the victinms could have been caused by inhalation of a
combi nation of toxic gases including carbon nonoxide and sulphur dioxide

whi ch were produced by conbustion of articles |like diesel, petrol, rubber
and styrene.
16. Statenments of a large nunber of wtnesses relevant to the fire

incident, its causes and effects were also recorded by the investigating
agencies from time to time culmnating in the filing of a common
chargesheet against 16 persons accusing them of commission of severa

of fences puni shabl e both under the Indian Penal Code, 1860 as also under
the provisions of the C nematograph Act, 1952. What is inportant is that
whil e accused A-1, A-2, A-12, A-13 and A-14 were charged with conm ssion of
of fences puni shabl e under Sections 304A, 337, 338 read with Section 36, |PC
and Section 14 of the G nematograph Act, 1952, accused A-3 to A8
comprising the managenent and gatekeeper of the Cinema were charged wth
conmi ssi on of offences punishabl e under Sections 304, 337, 338 read wth
Section 36, |IPC and Section 14 of the G nematograph Act, 1952. The
enpl oyees of DVB nanely |nspectors B.M Satija (A-9), A K Gera (A-10) and
Senior Fitter, Bir Singh (A-11) were also charged with the conmmission of
of f ences puni shabl e under Sections 304, 337 and 338 read with Section 36 of
the I1PC. As regards the remaining three accused nanely, ND Tiwari (A
14), H S. Panwar (A-15) and Surender Dutt (A-16), they were charged wth
conmi ssi on of offences punishabl e under Sections 304A, 337, 338 read wth
Section 36 of |PC

17. Since sonme of the offences with which the accused persons were
charged were triable by the Court of Sessions, the case was conmtted for
trial to Additional Sessions Judge, New Del hi, who framed specific charges
agai nst Sushil Ansal (A-1), Gopal Ansal (A-2) and the rest of the accused.

18. Sushil Ansal (A-1) and Gopal Ansal (A-2), who happen to be
brothers, were charged with offences punishable wunder Sections 304A read
with Section 36 and Sections 337 and 338 read with Section 36 IPC for their
negli gent acts of om ssion and conm ssion of allowing installation of the
DVB transfornmer, various structural and fire safety deviations in the
building in violation of various Rules and not facilitating the escape of
patrons which caused the death of 59 persons and sinple and grievous
injuries to 100 others in the fire incident mentioned above. They were also
charged under Section 14 of the G nematograph Act, 1952 for contravention
of the provisions of the Delhi G nematograph Rules, 1953 (hereinafter
referred to as ’'DCR, 1953') and Del hi C nemat ogr aph Rul es, 1981
(hereinafter referred to 'DCR, 1981').

19. Managers, R M Puri (A-3), since deceased, K L. Mlhotra (A-4)
si nce deceased, R K. Sharma (A-5) since deceased, N.S. Chopra (A-6), Ait
Choudhary (A-7), since deceased and Mannmohan Uniyal (A-8), gatekeeper were
al so charged with comm ssion of offences punishable under Section 304 read
with Section 36 of IPC since, despite being present at the tine of the fire
incident, they failed to inform alert and facilitate the escape of the
patrons fromthe balcony during the fire while knowing fully well that
their act was likely to cause death or such bodily injuries as was |Ilikely
to cause deat h.

20. Simlarly, BBM Satija (A-9), A K Cera (A-10) and Bir Singh (A-



11) were charged with conmission of offences punishable wunder Section 304
read with Section 36 IPCin that they had not wused the required crinping
machi ne while repairing the DVB transfornmer after the first fire incident
on 13th June, 1997 knowing fully well that this could and did cause the
transforner to catch fire once again and result in the death or bodily
injury as was likely to cause death of persons in the building.

21. The rest of the accused persons nanely, S.N. Dandona (A-12) since
deceased, S.S. Sharma (A-13), N.D. Tiwari (A-14), H'S. Panwar (A-15) and
Surender Dutt (A-16) since deceased, were charged with offences punishable
under Sections 304A, 337 and 338 IPC read with Section 36 |IPC for causing
the death of 59 persons and sinple and grievous injuries to 100 others by
their acts and om ssions of negligently issuing No Objection Certificates
to Uphaar Cinema without ensuring that the statutory requirements for fire
saf ety and neans of escape were adhered to.

22. Al'l the accused persons pleaded not guilty to the charges franmed
against themand clained a trial. Not only that, all of them filed wit
petitions before the Del hi H gh Court against the order framng charges
passed by the Trial Court which were disnissed by the High Court in terms
of four separate orders passed by it. A Special Leave Petition filed
agai nst the order of dismissal of the wit petition by Sushil Ansal (A1)
was di smssed as withdrawn by an order of this Court dated 12th April
2002.

Evi dence at the Tri al

23. At the trial the prosecution exami ned as nany as 115 wtnesses in
support of its case apart fromplacing reliance upon nearly 893 docunents
marked in the course of the proceedings. The oral evidence adduced broadly
conpri sed depositions of w tnesses whom providence helped to escape alive
fromthe cinema conplex on the fateful day. These wtnesses narrated the
events inside the cinena hall and the confusion that prevailed after people
started suffocating because of snoke entering fromin front of the screen
and through the AC ducts before the hall was eventually plunged into
darkness, |eaving the people inside trapped without any enmergency lights or
hel p coming fromany quarter. Those in the balcony found that they could
not escape since all the doors were |ocked. The depositions conprising
Kanwal j eet Kaur (PW1), Karan Kumar (PW3), Rishi Arora (PW7), Amt (PW
8), Hans Raj (PW11) and Satpal Singh (PW12) gave graphic accounts of the
situation that prevailed inside the cinema hall and the rescue operations
after the Fire Brigade arrived to help them out.

24. The evidence al so conpri sed t he deposi tions of Neel am
Kri shnamoorthy (PW4), Ajay Mehra (PW5), Harish Dang (PW6), Satish Khanna
(PW9), Kishan Kumar Kohli (PW10), Raman Singh Sidhu (PW13) and Surjit
Singh (PW66) relatives of some of the victins, who narrated their travails
and proved the death certificates of those lost in the tragedy. Neelam
Kri shnamoort hy (PW4) happens to be the unfortunate nother of two who were
seated in the rightnost two seats in the front row of the bal cony.

25. Sone of the onlookers and others who helped in the rescue
operations were al so exam ned by the prosecution apart fromthe officers of
the Delhi Fire Service. R C Sharma (PW49) Chief Fire Oficer, testified
to the presence of snoke in the stairwell and the balcony and stated that
he coul d not open the bal cony door until he received help of tw other
officers. Depositions of B.L. Jindal (PW15) and Ram Kumar Gupta (PW17)
who happened to be the Assistant Engi neer and Juni or Engi neer respectively
of the MCD were also recorded. A large nunber of 14 w tnesses were exam ned
to prove the structural deviations in the building upon an inspection
conducted after the fire incident. An equally | arge nunber of 33 w tnesses
were exam ned to prove docunents relied upon by the prosecution. Wtnesses
were al so examined to prove the sanction orders issued by the conpetent
authority to prosecute sone of the accused who happened to be public
servants. Evidence regarding the ownership, nanagement and administration
of the company which owned Uphaar Cinema, Ms Geen Park Theaters
Associated (P) Ltd. was al so adduced

26. Medi cal evidence led at the trial conprised the deposition of Dr.
T.D. Dogra (PW62) who proved the death certificates of 41 victins in which
the cause of death was stated to be suffocation. In addition, Dr. S

Sat yanarayan (PW77) who conducted the post-nortem on the dead body of
Captain MS. Bhinder was also recorded. Oficials from DVB and those
connected with the investigation too were examined by the prosecution
before closing its case.



Fi ndings of the Trial Court:

27. The Trial Court appraised the evidence led at the trial including
the depositions of three defence w tnesses, one each, exanmined by HS
Panwar (A-15), Bir Singh (A-11) and A K Gera (A-10) and recorded findings
and concl usions that nmay be summarized as under

(a) That Uphaar C nenma was owned by a conpany that was closely held by
Sushil Ansal (A-1) and Gopal Ansal (A-2) and other nenbers of their fanily
and that several violations regarding the installation of a transfornmer and
the seating arrangenent in the balcony, structural deviations in the
buil ding were conmitted while Sushil Ansal (A-1) and CGopal Ansal (A-2) were
either Directors or the Managing Directors of the said conpany. Even after
the alleged resignation of the Ansal brothers in the year 1988 they
continued to be in control of the managenent of the cinema and the running
of its day-to-day affairs, including exercising control over the Managers
and ot her staff enpl oyed.

(1) In conming to that conclusion, the Trial Court relied upon
both documentary and oral evidence adduced before it by the
prosecution. The Trial Court found that application dated 2nd
February, 1973 made to the erstwhile DESU for grant of electricity
connection for Uphaar C nenma was signed by Sushil Ansal (A-1). So al so
|l etter dated 2nd February, 1973 by which the conpany had agreed to
give DESU two roonms for their transfornmer and HT and LT panels at a
nom nal rent of Rs.11/- per year was signed by Sushil Ansal (A-1). The
fact that the original licence granted to Uphaar Ci nema was granted in
favour of Ms Geen Park Theatres Associated (P) Ltd. (in short,

"GPT") through Sushil Ansal (A-1) as the Managing Director at that
tinme, as also the fact that Sushil Ansal (A1) continued to be
representative |licensee for the cinena was also relied upon by the
Trial Court in support of its conclusion that Sushil Ansal (A1)
exerci sed control and nanagenent over Uphaar Cinema at the relevant
point of time. Reliance was also placed by the Trial Court upon
| etter dated 19th June, 1974 witten on behalf of GPT by Sushil Ansa

(A-1) whereby the Entertainment O ficer was requested to pernit the
owner to | ease out the top floor of Uphaar Ci nerma for office wuse and
the ground floor for commercial establishments. An affidavit dated
21st March, 1975 and letter dated 2nd April, 1979 filed in connection
with renewal of the cinema |icense were also relied upon by the Trial

Court to show that Sushil Ansal (A-1) was not only the |licensee of
Uphaar Cinema, but also that he had held hinself out in that capacity
before the concerned authorities. Letter of authority authorizing V.K

Bedi, Architect, to deal, discuss, explain and nake corrections in the
buil ding plan as well as to collect the sanction plan on his behalf as
al so reply to show cause notice dated 11th May, 1981 issued by the
Deputy Conmi ssi oner of Police (Licensing) [in short, "DCP (L)"] which
too was sent by Sushil Ansal (A-1) as licensee for GPT were relied
upon by the Trial Court to buttress its conclusion that Sushil Ansa

(A-1) was the person exercising control over the affairs of the cinem
and its Managing Director.

(2) The Trial Court noted that although Sushil Ansal (A-1) had
resigned fromthe Directorship of the conpany on 17th COctober, 1988,

he had continued to be the licensee of the cinema as is evident from
an affidavit dated 3rd March, 1992 (Ex. PWh0/B) addressed to DCP (L)

seeking renewal of the license for the years 1992-93. In the said
affidavit the Trial Court observed that Sushil Ansal (A1) clearly
mentioned that he continued to be the occupier of the |licensed

preni ses and the owner of the G nematograph. M nutes of the neeting of
the Board of Directors held on 24th Decenber, 1994 were also noticed
by the Trial Court to show that although Sushil Ansal (A-1) resigned
fromthe Directorship of the conpany in 1988 he had continued to be
involved in the affairs of the cinema, no matter in the capacity of a
Special Invitee. Reliance was also placed by the Trial Court upon the
i nspection proformas of the Delhi Fire Service for the years 1995-1997

to show that Sushil Ansal (A-1) continued to be shown as |icensee of
Uphaar Ci nena.
(3) The Trial Court placed reliance upon the financi a

authority and the control exercised by Sushil Ansal (A1) in the
affairs of the cinema hall. In this regard the Trial Court referred to



a sel f-cheque (Ex.PW1/B) dated 26th June, 1995 for a sum of rupees
fifty lakhs drawn by Sushil Ansal (A-1) from the accounts of GPT.
Closer to the date of occurrence, the Board of Directors of the
conpany had on 25th March, 1996 passed a resol ution authorising Sushi
Ansal (A-1) to operate the bank accounts of the conpany upto any
anount. The Trial Court also relied upon other circunstances to
support its conclusion that although Sushil Ansal (A-1) clainms to have
resigned fromthe Directorship of the conpany in the year 1988, he
continued to be the heart and soul of the conmpany and in conplete
managenent of the cinema affairs. Reliance was also placed upon Ex.
PWLO3/ XX3 by which Sushil Ansal (A1) was appointed authorized
signatory to operate the Current Accounts with various banks.
(4) The Trial Court sinmilarly referred to and relied upon
several pieces of docunentary evidence in holding that Gopal Ansal (A-
2) al so exercised extensive control over the affairs of the cinena.
The Court, in particular, relied upon the resolution of the Board of
Directors passed on 15th July, 1972 (Ex. PWO03/XX) according to which
CGopal Ansal (A-2) was authorised to sign all docunents, drawi ngs and
ot her connected papers regarding the submission of revised plans,
applications for electricity connections concerning Uphaar G nems,
etc. Letter dated 24th May, 1978 (Ex. PWL.10/ AA20), addressed by GCopa
Ansal (A-2) as Director, GPT seeking permssion to install an eight-
seater box and reply dated 6th Decenber, 1979 to the show cause notice
for renmoval of one hundred extra seats after withdrawal of the 1979
resol uti on whi ch was signed by Gopal Ansal (A-2) as Director of GPT
were also relied upon by the Trial Court. Simlarly, letter dated 29th
July, 1980 addressed to DCP(L) for the installation of fifteen
additional seats in the balcony was found to have been witten by
Gopal Ansal (A-2) as Director, GPT. Reply to the showcause notice
dated 28th May, 1982 was sinmilarly found to have been given by Gopa
Ansal (A-2) as Director of GPT in which he tried to explain the
reasons for the bolting of doors fromthe inside during exhibition of
a filmand gave assurance that the utnost precaution would be taken by
the managenent in future. The Trial Court also relied upon the fact
that the car parking contract was granted by Gopal Ansal (A-2) as
Director of GPT in April, 1988.
(5) The Trial Court further relied upon the Mnutes of the
Meeting held on 25th March, 1996 of the Board of Directors of the
company appoi nti ng Gopal Ansal (A-2) as authorised signatory upto any
anount to operate the bank accounts. Cheques issued by Gopal Ansal (A-
2) subsequent to the said authorisation in favour of the Chief
Engi neer (Water) and in favour of the Music Shop fromthe accounts of
GPT which later was rechristened as Ansal Theaters & Cdubotels (P)
Ltd. were also relied upon by the Trial Court in support of its
concl usi on that CGopal Ansal (A-2), like his brother Sushil Ansal (A-
1), even after resigning from the Directorship of the conpany,
continued to exercise control over the affairs of the cinema conplex.
This was, according to the Trial Court, evident from the fact that
Gopal Ansal (A-2) was appointed authorised sighatory to operate the
current accounts, as was the case for Sushil Ansal (A-1) also
(6) Last but not the least, the Trial Court relied upon the
M nutes of the Meeting dated 27th February, 1997 (Ex. PW8/X4) in
whi ch Gopal Ansal (A-2), described as "MD' of the conpany, is said to
have desired that not even a nail be put in the cinema prenises
without his prior permission. Similarly, in the Mnutes of the M
Conf erences dated 2nd April, 1997 and 1st May, 1997, CGopal Ansal (A-
2), described as "MD in Chair", issued instructions in this capacity
regarding a | arge nunber of business decisions and day-to-day affairs
of the conpany. The Trial Court held that CGopal Ansal (A-2) was proved
to be MDin Chair by letters nmarked (Ex. PW8/X-2) and (Ex. PW8/X-3).
He was al so shown to be "MD in Chair" for the MD Conference held on
7th May, 1997 in terns of letter dated 9th May, 1997 marked Ex. PWD8/ X-
C

(b) That a 750 KVA DVB transforner was installed in the cinem

premises in conplete violation of the Electricity Rules and in breach of

t he sanctioned plan for the buil ding.
(1) The Trial Court found that the sanctioned plan marked Ex.
PWL5 Y/ 3 provided for three adjacent roonms on the ground floor each
measuring 20x10 feet to be used for installation of a transforner. The



(c)

first of these three roonms was to be used for HT cables that would
bring high voltage current fromthe AIIMS Gid Station. The second
roomwas to be used for installing the transformer that would step
down the high density current and transnit the same to the third room
whi ch was nmeant for LT cables fromwhere the current would then be
supplied to the cinena buil ding.

(2) Rel yi ng upon the report submitted by M. K L. Gover (PW
24), the Electrical Inspector, the Trial Court concluded that it was
essential for the managenent of the cinema to obtain permssion from
the Licensing Departnent as also from the Minicipal Corporation of
Del hi (in short, "MID') prior to the installation of the said
transforner. Instead of doing so, the internal positioning of the
wal | s of the transforner area conprising the three rooms nentioned
above was changed w t hout so rmuch as notifying the MCD about the said
change or obtaining its sanction for the sane. Reliance was, in this
regard, placed by the Trial Court upon the depositions of RN Qupta,

Executive Engineer, MD (PW2) and Shri K L. Gover, Electrica

I nspector (PW24).

(3) The Trial Court also looked into the Rules regarding
installation of transformers in the Bureau of Indian Standard: 10028
(Part 11) - 1981 and the Building Bye Laws, 1983 to hold that the
installation of the transforner in question did not adhere to the
followi ng three distinct requirenents under the rules:

(i) The two transformers namely one installed by the
managenent of the conpany owning the cinena and the other
installed by the DVB were not separated by a fire resistant
wall as required in Para 3.6.2, 1S 10028 (Part 11) - 1981

(ii) The transfornmers did not have oil soak pits necessary for

soaking the entire oil content in the transfornmers as
required in Paras 3.6.3 and 3.6.4, IS 10028 (Part II) -
1981.

(iii) The rooms where the transformers were kept did not have
proper ventilation and free novenent of air on all four

sides of the transfornmers, nor were adequately sized air
inlets and outlets provided to ensure efficient cooling of
the transfornmers as required in Paras 7.3.1.1 and 7.3.1.4,
I'S: 10028 (Part I1) - 1981
(4) Having said so, the Trial Court rejected the contention
urged on behalf of the Ansal brothers (A-1 and A-2) that they were
coerced into providing space for the DVB transforner by the DVB
authorities. The Court found that correspondence exchanged between GPT
and the DVB authorities did not suggest that the Ansals were forced to
provi de space for the DVB transformer as contended by them

That the condition of t he DVB transformer was whol |'y

unsatisfactory and that the fire had started on account of the sparking of
the | oose connection of the cable and socket of the bar of the said
transforner.

(1) Rel yi ng upon the depositions of K L. Gover, the Electrica
I nspector (PW24), T.P. Sharma, CBRI Expert (PW25), K V. Singh
Executive Engineer (Electrical), PW (PW35), Professor ML. Kothar
fromIIT (PW36) and Dr. Rajinder Singh, Sr. Scientific Oficer, CFSL
(PW64), as well as their respective inspection reports, nmarked EXx.
PW24/ A, Ex. PW5/A, Ex. PWB5/A, Ex. PWB6/A and Ex. PWs4/B, the Court
held that the condition of the DVB transformer was whol | y
unsati sfactory on account of the foll ow ng:

i) The transformer did not have any protection system as

required by the Electricity Act.

ii) The ternminals on the LT side were not enclosed in a box,
unlike in the case of the Uphaar transforner.

iii) The LT side cables from the bus bar lacked any Kkind of
cl anmpi ng system or support for the cables.

iv) There was no relay system connected to the HT Panel board of
the DVB transfornmer which could have tripped in case of any
fault.

v) The check nut of the neutral terninal was found to be | oose.

vi) There were earth strips lying in the transformer room but
these were not properly joined.

vii) The connection between earth and neutral was al so broken



viii) The LT Panel’s outgoing switches did not have fuses.

i Xx) No HRC (H gh Rupture Capacity) fuses were found and use of
wires, inlieu of it was not proper.

x) Al the four oil circuit breakers were conpletely unprotected
against earth faults and over current.

xi) The potential transforner was found to be in the disconnected
condition of the OCB operation mechani sm Its battery and
charger were also found to be defective and heavily danmaged
inthe fire.

(2) The Court further held that fire in the DVB transfornmer had
resulted on account of the sparking by the [|oose connection of the
cabl e end socket of the bus bar of the DVB transfornmer. The cable end
socket of the B-phase bus bar was unsatisfactorily repaired since it
was fixed by hammering and not by using a crinping machine. The LT
cabl e got di sconnected fromthe cables on the B-phase and nade a hole
in the radiator fin when the |live conductor of the disconnected cable
fell upon it. Transforner oil gushed out of the opening on to the
floor, while continued short circuiting of the cable with the radiator
fin in the absence of a protection relay system caused sparking, which
inturn resulted in the oil fromthe transformer catching fire. The
spar ki ng woul d have continued for a significant amount of tine since
there was no immedi ate tripping system available in the HI panel

Tripping was ultimately found to have taken place at the 33 KV sub-

station at AIIMS. The main switch fromthe generator which was going

to the AC bl ower was found to be fused. The fuses were found to be

i nside the body of the switch. The condition of dust covered fuses

suggested that they had been out of use for a long tine.

(d) That the parking of extra cars and the parking of <cars <close to
the transfornmer in what was neant to be a 16 ft. w de passage for free
movenent of the vehicles aggravated the situation and contributed to the
incident. The Trial Court found that apart frompetrol and diesel cars, OCNG
gas cylinders and uphol stery conprising conbustible material emtted snoke
when burnt containing carbon nmonoxi de, car bon di oxi de and ot her
hydr ocarbons which resulted in suffocation of those inside the balcony of
t he cinena.

(1) The Trial Court held that the managenent of the cinema had

di sregarded the requirenments of |law and the sanctioned plan, thereby

putting the lives of the patrons at risk. The Court found that there

was not hing on record to show that the Ansal brothers (A-1 and A-2) or
the Managers of the cinema for that matter had inpressed upon the
contractor appointed by themthe legal and safety requirenents of
mai ntai ni ng a safe di stance between vehicles and the transfornmer room
when they entered into a parking contract in the year 1988. This,
according to the Court, was gross negligence that contributed to the
death of a |large nunber of patrons and injuries to many nore. The

Trial Court in support of that conclusion relied primarily upon the

foll owi ng pieces of evidence:

c. The sanctioned plan for the ground/stilt floor of the
Uphaar Cinema building as also the report of R N QGupta,
Executive Engineer, MCD (PW?2), according to which the
provision for parking of fifteen cars was nmade on the said
floor. The plan also earnarked a 16 feet wide passage to
be nmai ntai ned al ongsi de the transforner roonms for the easy
maneuvering of vehicles.

(ii) The deposition of RK  Sethi (PW56), t he par ki ng
contractor, proved that cars were parked at a distance of no
more than 3-4 feet fromthe transforner room On the fateful day
par ki ng tokens had been issued for 18 cars for the mati nee show,
apart from8-10 office cars that were parked in the parking |ot.

(iii) The deposition of K. V. Si ngh, Executive Engi neer
(Electrical), PW (PW35) and the report marked Ex. PMB5/A which
proved that the fire situation had been aggravated due to the
presence of petrol and diesel in the fuel tanks of the vehicles
parked in front of the transformer roons.

(iv) Local Inspection Note of the place of incident prepared by
the Trial Court which supported the <conclusion that cars had
been parked in close proxinity to the transforner roomand that
the sane were burnt in the incident.

(2) Absence of proper care on the part of the nanagement in



(e)

ensuring that only the pernissible nunber of vehicles were parked in
the parking area and that a 16 ft. w de passage renai ned free from any
obstruction were held by the Trial Court to be acts of gross
negli gence on the part of the managenent, endangering the lives of the
patrons visiting the cinema and contributing to the magnitude of the
hazardous gases that eventually led to the death of a | arge nunber of
i nnocent victins.

That there were several structural deviations in the cinem

buil ding apart froma rear wall behind the HI/LT roomthat was found to be
constructed up to a height of 12 feet even though it was sanctioned only up
to a height of 3 feet.

(1) Rel yi ng upon the deposition of B.S. Randhawa, ASW PWD (PW
29) and Ex. PW9/A, the panchnanma/report of floor-wi se deviations
prepared by himalong with Dalip Singh, Executive Engineer, PW and
Prithvi Singh, DSP, the Court held that the construction of the rear
wal | beyond 3 feet had affected the wventilation in the area and
obstructed the dispersal of snoke in the atnosphere. The Court
rejected the contention that PW29 had been tutored since he had nmade
no nention of the obstruction of snmoke in the report, Ex. PW9/A  The
Court found that his testinmony had been corroborated by the sanctioned
pl an Ex. PW5/Y-3, which too only allowed a wall upto a height of 3
feet.

(2) Simlarly, the Court found certain other structura
deviations in the cinena building sonme of which contributed to the
fire, snoke and obstruction of escape clainmng human |I|ives by

asphyxia. The Court in this regard placed reliance upon Ex. PW7/D,
the report prepared by R K. Qupta, Junior Engineer, MD (PW17) and
the deposition of R S. Sharma (PW18) and Vinod Sharma (PW20). The
Court al so placed reliance upon Ex. PW2/ A which happened to be the
i nspection-cumscrutiny report dated 2nd August, 1997 subnitted by the
MCD Engi neers depicting floor-w se deviations and deposition of RN
Qupta, Executive Engineer, MCD (PW2) in that regard. Reliance was
al so pl aced upon the depositions of R K Bhattacharaya (PW39) and the
i nspection note prepared by the Trial Court based on its inspection on
the spot as per the direction of the H gh Court. Based on the said
evidence the Trial Court enunerated t he fol |l owi ng structura
devi ations in the Uphaar G nena buil ding:

Basenent

(1) A 12 X 20" room was constructed adjoining the staircase.
(i) A 26° X 20" roomwas constructed adjoining the bl ower room
(i) A wooden store with wooden partitions was bei ng used.

(iv) One 40" long and one 20° long brick wall were constructed
and old seats were found partially filling the space between them

G ound Floor/Stilt Floor
i) A20 X 9 Homeopathy Di spensary was constructed above the ranp,
behind the transforner room
ii) Behind the HT, LT and transformer roons, the outer wall was
built up froma height of 3' to the height of the first floor
iii) Though externally unchanged, the partitions between the HT, LT

and transfornmer roons were shifted to alter the roons’ interna
si zes.

iv) A14 X 7° room adjoining the HT roomwas being used as a ticket
counter.

v) A 20 X 20’ ticket foyer was converted into Syndicate Bank.
Sanjay Press Ofice was found in place of the restaurant on the
front side

vi) A nezzanine floor was constructed using R S. Joists of tinber,
at a height of 8 above the stilt floor, to be used as offices.
This was conpletely burnt in the fire.

vii) A small construction was nmade using RCC slabs on the nid | anding
of the staircase at a height of 8 above the stilt floor to be
used as offices.

viii) Ms Sehgal Carpets was occupying a partition of the staircase
| eading to the basenment around the lift well.

Foyer/ First Fl oor

(i) A refreshnent counter was found constructed between the
expansi on joint and the staircase.
(i) A second refreshnent counter was constructed near the rear

exit gate, 10°9’ away fromthe auditoriumexit gate
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Mezzani ne Fl oor/ Bal cony

(i) A refreshment counter covering 21' X 9° was found between
the doors of the toilet and the staircase.

(i) An office roomwas constructed in place of the sweeper room
and adjoining toilets.

(iii) The operator room was converted into an office-cumbar
room

(iv) A door of full width on the right side of the staircase

| andi ng between the Projection Roomfloor and the |Ioft floor was found
to be obstructing the path to the terrace.

(v) Sarin Associates’ reception counter was found in the
staircase leading to the terrace, thereby obstructing the passage way.
Top Fl oor

i) Alarge hall at the loft Ilevel was converted into office
cabins with wooden partitions and the same appeared to be
occupied by Sarin Associates, Suprene Builders, Suprene
Pronoters, Suprene Marketing (P) Ltd. And Vikky Arin | npex
(P) Ltd.

ii) The staircase above the loft level was converted into an
of fice.
That, apart fromstructural deviations referred to above, the seating

arrangenent within the balcony area of the cinema was itself in breach of
the mandatory requirenents of the DCR, 1953 and DCR, 1981

(9)

(1) Rel yi ng upon the Conpletion Certificate Ex. PW7/DA, dated
10th April, 1973, the Trial Court held that the nunber of seats
originally sanctioned for the balcony was limted to 250 seats (two
hundred and fifty seats). The Court also noticed that the first
seating plan Ex. PW5/B1 was in confornmity wth the DCR 1953 and
provided a total of three exits, one each on the two sides of the
bal cony and the third in the mddle. Gangways |eading to these exits
were also found to be in conformity with the statutory requirenents
whi ch prescribed a width of 44 inches for the same. In the year 1974,
however, Sushil Ansal (A-1) nade a request for installation of 14
seats in what was originally sanctioned by the MCD to be an | nspection
Room pursuant whereto the |Inspection Roomwas converted into a 14-
seater box with the pernission of the licensing authority. Two vyears
| ater, a devel opment of sone significance took place inasnuch as by a
Notification dated 30th Septenber, 1976 issued by the Lt. Governor of
Del hi, Uphaar Cinema permitted addition of 100 nore seats to its
exi sting capacity. Forty three of the said additional seats were neant
to be provided in the balcony by using the vertical gangways to the
right of the nmiddle entry/exit of the cinema in the right wing of the
bal cony. The renaining 57 seats were nmeant for addition in the nmain
auditoriumof the cinema hall. The addition of these seats was
approved on 30th Septenber, 1976 as per the seating plan marked Ex.
PWD5/ B- 2.
(2) As per the above seating plan the vertical gangway along
the rightnost wall of the balcony was conpletely utilized and bl ocked
because of the installation of the additional seats whereas the wdth
of the gangway along the right side of the nmiddle entry/exit was
reduced to 22.5 inches, the remainder of the space having been
utilized for fixing 32 additional seats in that area. The addition of
11 nore seats to the row along the back of the balcony (1 on the
right, 8inthe nmiddle and 2 on the Ileft side) nade up for the
remai nder of the 43 additional seats permitted under the Notification
The Trial Court found that in order to conpensate for the bl ocking and
narrow ng of the gangways in the right wing, the seating plan provided
for a 44 inch wide vertical gangway along the niddle of the right w ng
of the balcony. Inevitably, the altered seating arrangenent nade it
relatively nore difficult for those occupying the right wng of the
bal cony to reach the exit.

That an eight-seater famly box was added in the year 1978 upon an

application noved by CGopal Ansal (A-2), which had the effect of conpletely
closing the right side exit, access to which already stood conproni sed on
account of the additional seats.

(1) The above addition was nmade pursuant to a report given by
S.N. Dandona (A-12), since deceased, who at the relevant tine was
posted as Executive Engineer, PW and who appears to have inspected
the site on 27th June, 1978 on a reference nmade to him by the



(h)

Entertainment Tax O ficer. Wat is signi ficant is t hat t he
Entertai nment Tax Oficer had by his letter dated 2nd Septenber, 1978
asked S.N. Dandona (A-12) to confirm his report pursuant to the
i nspection conducted by him drawing his attention to C ause 6 of the
First Schedul e of DCR, 1953, which required that the total nunber of
spectators accommodated in the building shall not exceed 20 per 100
sq. ft. of the area available for sitting and standing, or 20 per
133.5 sq. ft. of the overall area of the floor space in the
auditorium M. Dandona (A-12) replied in terns of his letter dated
20t h Septenber, 1978 Ex. PW29/DN, that the installation of the eight-
seater box was in accordance with the preval ent DCR, 1953.
(2) The Trial Court found fault with the installation of the
ei ght -seater box and held that even though pernission for installation
of the box had been granted to the Ansals (A-1 and A-2), the sane
continued to be in clear violation of Para 10(4) of the First Schedul e
to DCR, 1953 which in no uncertain terns stipulated that exits from
the auditoriumshall be placed suitably al ong both sides and al ong the
back thereof.

That to conpensate for blocking of the exit on the right of the

ei ght -seater box, an exit was provided along the back on the left side.
This addition of an exit on the left side of the balcony did not satisfy
the stipulation under Para 10(4) of the First Schedul e of DCR, 1953.

(i)

(1) The object underlying para 10(4) of the First Schedule of
DCR, 1953, observed the Trial Court, was to ensure rapid dispersal in
both directions through independent stairways |eading outside the
buil ding. This necessarily nmeant that addition of the left side exit
did not anpbunt to substantial conpliance with the DCR, 1953, decl ared
t he Court.

That addition of seats and closure of the right side gangway were

in violation of the statutory provisions and severely conproni sed the need
for quick dispersal in the event of an energency.

(1) A further devel opment and another dinmension to the seating
arrangenent in the balcony canme in the formof a Notification dated
27th July, 1979, fromthe Lt. Governor whereunder the relaxation in
the nunber of seats provided to Uphaar C nema under the 1976
Notification was withdrawn. The withdrawal, it appears, cane as a
consequence of a judgnment delivered by the H gh Court of Delhi in a
wit petition filed by the cinema owners challenging the State' s power
to fix the price of adm ssion tickets to the theatre. The power to fix
adm ssion rates to the cinema having thus been taken away, the Lt.
Governor appears to have withdrawn the relaxation in the nunber of
additional seats allowed to the cinena owners under the 1976
Notification. This w thdrawal was not acceptable to the Ansals (A1
and A-2) along with others who challenged the same before the High
Court of Delhi and obtained interimdirections in their favour. The
Hi gh Court directed that such of the additional seats as conply
substantially with the requirenents of the Rules may be allowed to
stay while others which infringed the Rules may have to be renoved. A
show cause notice was accordingly issued to Uphaar Ci nema asking it to
renove all the 100 additional seats, which according to the 1|icensing
authority were non-conpliant with the requirement of the relevant
Rul es. Gopal Ansal (A-2) opposed the renpval of these seats in the
reply filed by himas Director of GPT Pvt. Ltd. stating that all the
additional seats installed by them were conpliant with the
Ci nemat ogr aph Rul es and requested the authorities to apply their minds
to the direction of the H gh Court regarding substantial conpliance
with the Rul es.

(2) A fresh process of inspection of the Cinema was therefore
started, pursuant to the direction of the High Court and the show
cause notice. This inspection was conducted by M. Anod Kanth, DCP
(L), S.N. Dandona, Executive Engineer, MCD (A-12) and the Chief Fire
O ficer and Executive Engineer, all of whom had submitted a joint
report Ex. PW29/DR.  The report, inter alia, stated that 37 of the 43
additional seats in the balcony were substantially conpliant with the
Rul es while 6 additional seats on the right side of the balcony were
in gross contravention of Paras 7(1) and 8(1) of the First Schedule to
DCR, 1953 as they were blocking vertical gangways and causing
obstruction to free egress of patrons fromthe balcony. The said 6
seats were, therefore, required to be renoved and the original nunber



(i)

of vertical gangways restored. The result was that 37 additiona
seats were allowed out of 43 to stay in the balcony in terns of order
dat ed 24th Decenber, 1979 marked Ex. PW29/DR passed by M. Anod Kanth,
DCP (L).
(3) In his letter dated 29th July, 1980, Gopal Ansal (A-2),
Director of GPT wote a letter Ex. PWI10/AA7 to the DCP(L) for
installation of 15 additional seats in the balcony. Pursuant to the
said letter, the DCP (L) wote a letter dated 20th August, 1980 (Ex.
PW29/DS) to the Executive Engineer, requesting himto verify whether
the proposed installation of 15 seats would be conpliant wth the
rel evant provisions of the DCR, 1953 and to subnmit a detailed report
regarding the sanme. In his reply dated 3rd Septenber, 1980, Executive
Engi neer, S.N. Dandona (A-12) stated that the proposed installation of
seats was not in accordance with the scheme of the DCR  1953. Copa
Ansal (A-2), therefore, submtted a revised plan for the proposed
additional seats vide letter dated 5th Septenber, 1980 (Ex. PW29/DV).
In his report Ex. PW29/DX dated 10th Septenber, 1980 S.N. Dandona (A-
12) stated that the additional 15 seats would be in confornmity wth
DCR, 1953, but raised a concern that the installation of the 15
additional seats would bring the total nunber of seats in the bal cony
to 302 while the total number of exits would remain 3 in nunber. As
per the First Schedul e of the DCR, 1953, the nunber of exits should be
1 per 100 seats. This would inply that 2 additional seats in the
bal cony would be in excess, unless a fourth exit was to be provided.
Havi ng said that, S.N Dandona (A-12) excused this excess on the
grounds that it was decided in a neeting held in October, 1979 in
whi ch the DCP(L) and Chief Fire Oficer were present that, keeping in
view the High Court’s orders for substantial conpliance, an excess of
1% in the nunber of seats over the required nunber of exits should be
al l omed. Pursuant to S.N. Dandona’s report, the DCP(L), Anod Kanth
allowed the installation of the 15 additional seats in the balcony on
4th COctober, 1980. The result was that 15 additional seats were
installed as per the seating plan marked Ex. PW5/B4. The Trial Court
further found that DCP(L), Anod Kanth, S.N. Dandona (A-12), Chief Fire
O ficer and Executive Engineer were equally responsible for not
noticing the closure of the right side exit.
(4) The Trial Court found that the addition of seats as also
closure of the right side exit because of installation of the famly
box in that area, in the process blocking one vertical gangway,
narrow ng of another and partial blocking of the third (new) exit on
the left side of the balcony were all in violation of the statutory
provi sions and severely conprom sed the safety of the patrons visiting
the cinema. The Trial Court also held that because of the alterations
in the seating plan on account of the addition of seats and bl ocking
of the right side exit, rapid dispersal of the patrons in the event of
an energency was seriously |jeopardized, which anounted to gross
negligence on the part of the owners and nanagenent of Uphaar C nenms,
as well as those who were responsible for sanctioning the changes.
(5) The Trial Court, in fact, went a step further and ordered
further investigation of the offence under Section 173(8) of the CrPC
vis-a-vis the persons left out by the CBlI, particularly the DCP(L),
Anod Kant h agai nst whom the Association of Victins of Uphaar Tragedy
had filed an application under Section 319 of the CPC The Tria
Court held that the bal cony seating plans showed that the authorities
responsible for the enforcement of the Rules as well as their
subordi nates who were to carry out inspections were in connivance with
the proprietors of the cinema, Sushil and Gopal Ansal (A-1 and A-2)
who acted in connivance with each other with a view to nmaking an
unl awful gain at the cost of the public.

That the owners of Uphaar Cinema who carried out the structura

deviations, the officers of the MCD who granted 'No Ohjection’ certificates
for running the cinema hall for the years 1995-96 and 1996-97 respectively
despite the structural deviations existing in the cinema building and the
managers of Uphaar C nena who turned a blind eye to the said deviations and
the threat to public safety caused by them were the direct cause of death
of 59 persons and 100 injured in the cinema hall. The act of the gatekeeper
in fleeing fromthe cinema hall w thout unbolting the door of balcony was
al so found to be a direct cause of the death of persons inside the bal cony.

(1) As regards the unfolding of events in the bal cony after the



snoke began to spread inside, the Trial Court relied upon the
depositions of patrons seated in the balcony, PW 1, 3, 7, 8, 11 & 12
who were fortunate to survive the ordeal, but all of whomhad lost in
the tragedy sone of their relatives who acconpanied themto the novie.
The Trial Court also relied upon the depositions of relatives of
deceased patrons fromthe bal cony, exanined as PW 4, 5, 6, 9, 10, 13
& 66, who were not anong those in the cinema hall thenselves but who
had rushed to the scene upon |earning about the disaster. The
deposition of the conpl ai nant Security Guard, Sudhir Kumar (PW3) who
first noticed the fire and hel ped in rescue operations was also relied
upon. Relying upon the above evidence, the Trial Court arrived at the
fol | owi ng concl usi ons:

i) Since the patrons were trapped inside the balcony which was
engul fed by the snoke, those who succunbed died due to
i nhal ati on of snoke.

ii) The patrons seated in the balcony were unable to save
thenselves in tine since there were no proper neans of
escape.

iii) Though four exits were statutorily required in the bal cony,
only three were provided.

iv) As previously held, the alterations nmade to the balcony by
the owners of Uphaar Cnenma in contravention of |ega
provi sions becane a hindrance to egress into the open air for
patrons in the balcony, as a result of which the said patrons
coul d not save thenselves in tine.

v) Three exit doors were bolted. After becoming aware of the
fire in the building, the gatekeeper, Manmohan Uniyal (A-8)
fled the scene without unbolting the exit doors.

vi) Since the doors had been bolted, one of the doors had to be
pushed open by the trapped patrons in order to cone out into
open space. This endeavour took 10-15 ninutes, which resulted
in a sufficient anpunt of exposure to the toxic gases to
cause the death of the persons inhaling the sane.

vii) Mbreover, since descending the staircase would only take the
patrons into denser snoke, people attenpted to clinb upwards
towards the terrace. However, their path was obstructed due
to the unauthorised construction of the conmercial office of
M s Sareen Associates on the landing of the staircase on the
top floor, which created a bottleneck and facilitated in
causing the death of nore patrons. Mreover, one of the
structural deviations previously noted by the Trial Court was
the presence of a full width door on the right side of the
stair case landing on the top floor, which created an
obstruction for going to the terrace.

viii) It is revealed fromthe inspection reports that the four
exhaust fans which were to face an open space instead opened
out into the staircase

i X) As previously held, the existing structural deviations in the
buil di ng obstructed the egress of patrons into open spaces
and thereby directly contributed to their deaths. These
bl atant structural deviations were never objected to by the
MCD, a governnent body which is responsible for ensuring
compliance with building plans.

X) The eye-witnesses have unani nously deposed that once they
realized that snoke was entering the hall and a hue and cry
was raised, no one fromthe managenent of the cinenma theatre
was there to help them escape. Instead, the managers fled the
scene wi thout thought for the patrons.

Xi) There were no fire alarns or energency |ighting, nor was any
publi ¢ announcenent made to warn the patrons of the fire.

Xii) As per the deposition of the Projector Operator, Madhukar
Bagde (PWB5), an announcenent system was present in the
Projector Room but the same was out of order. He deposed that
he had previously informed K L. Mlhotra (A-4), since
deceased, to have the same rectified. This fact was also
verified in the report of PW4, Dr. Rajinder Singh

xiii) The managers being directly responsible for the daily
functioning of the cinema failed in their duty to ensure the
safety of the patrons seated inside. They grossly neglected



their duties to take neasures to prevent fires and follow
fire safety regul ations, which caused the death of patrons
trapped insi de.

xiv) It is wit large that the failure of the owners and
managenent of Uphaar Ci nenma to adhere to provisions relating
to fire safety caused the death/injury of those who had gone
to viewthe filmin the cinena.

xv) The factors which constituted the direct and proximate cause
of death of 59 persons and injury of 100 persons in Uphaar
cinema were the installation of the DVB transforner in
violation of law, faulty repair of the DVB transforner,
presence of conbustible nmaterial in the cinema building,
parki ng of cars near the transformer room alterations in the
bal cony obstructing egress, structural deviations resulting
in closure of escape routes in the building at the time of
the incident, bolting of the exit doors fromoutside and the
absence of fire fighting nmeasures and two trained firenen,
during the exhibition of the filmin the cinena buil ding.

(k) That the cause of death of the 59 victinms was asphyxia caused by
prol onged i nhal ati on of snoke consisting of carbon nonoxide and other toxic
gases.
(1) On the basis of the result of the post-nortem exam nation
on the dead body of Captain MS. Bhinder, the Trial Court held that
all the victins died on account of the very same cause as was found to
be responsible for the dem se of Captain Bhinder. Reliance was also
pl aced by the Trial Court upon the reports subnmitted by a Board of
Medi cal Experts from Al Il M5 which proposed that the death of 59 victins
of asphyxia was caused due to inhalation of snoke consisting of carbon
nonoxi de and ot her toxic gases. On the basis of the expert opinion
the Court concluded that the cause of death of the persons sitting in
the bal cony was due to inhalation of snmoke. The Court noted that the
effect of gases is rapid as the fatal period for carbon nonoxide wth
10% concentration is within 20-30 nminutes while the fatal period of
hydrocyanic acid is 2-20 minutes. The conbustion of materials rel eased
such toxi c compounds, which in turn caused rapid death of the victins.
The Court also held that inmediate well-organized intensive rescue
operations could have saved many |ives.
28. In conclusion and on the basis of the findings recorded by it, the
Trial Court convicted Sushil Ansal (A1) and Gopal Ansal (A-2) for
commi ssi on of the of fences punishabl e under Sections 304A, 337 and 338 read
with Section 36 of |IPC and sentenced each one of them to wundergo rigorous
i mprisonment for a period of two years with a fine of Rs.5,000/- and a
default sentence of six nonths. They were also convicted under Section 14
of the Cinematograph Act, 1952 and sentenced to pay a fine of Rs.1,000/- or
undergo two nonths inprisonnment in default. Al the sentences were directed
to run concurrently. The Trial Court further convicted S.S. Sharma (A-13)
and N.D. Tiwari (A-14) who were officials of the Municipal Corporation of
Del hi apart fromH S. Panwar (A-15), Divisional Oficer, Delhi Fire Service
under the above provisions and sentenced them simlarly to undergo two
years rigorous inprisonnent and a fine of Rs.5,000/- besides default
sentence of six nmonths inprisonnent. In addition, the Trial Court found the
charges framed against the Managers of GPT, nanely, R K Sharma (A-5), NS
Chopra (A-6) and Assistant Mnager Ajit Choudhary (A7) as well as
gat ekeeper Mannohan Uniyal (A-8) under Section 304 read with Section 36 |PC
proved and sentenced themto undergo rigorous inprisonnent for a period of
seven years with a fine of Rs.5,000/- and a default sentence of six nonths.

29. B.M Satija (A-9) and AA.K Gera (A-10) who happened to be DVB
I nspectors at the relevant point of time and Bir Singh (A-11) who happened
to be DVB Senior Fitter were simlarly convicted under Section 304 read
with Section 36 IPC and sentenced to undergo seven years rigorous
i mprisonment besides a fine of Rs.5,000/- and a default sentence of six
mont hs i nprisonnent. Proceedings against RM Puri (A-3), Director of GPT
and K. L. WMlhotra (A-4) Deputy General WMnager, S.N Dandona (A-12)
Executive Engi neer, PW and Surender Dutt (A-16) Station Oficer, Delnhi
Fire Service, all of whomdied during the pendency of the trial, were held
to have abated. Not only that, the Trial Court directed further



investigation into the matter under Section 173(8) C.P.C. in regard to
other persons including Anmod Kanth DCP(L) for allowing the cinema to
function on tenporary permts and for not demanding the detailed inspection
reports before issuing such pernits.

Fi ndi ngs of the High Court:

30. Aggri eved by the judgnent and order passed against them all the
12 accused persons convicted by the Trial Court preferred appeals before
the Del hi High Court. The Association of Victims of Uphaar Tragedy also
filed a revision petition challenging the judgment and order of the Trial
Court to the extent the sane convicted the accused persons only for
of fences puni shabl e under Section 304A | PC i nstead of Section 304, Part Il
| PC. The High Court, as noticed in the beginning of this order, disposed of
the af orenmenti oned appeal by a common judgnent dated 19th Decenber, 2008
whereby the High Court affirmed the findings of fact recorded by the Tria
Court. We may at this stage briefly refer to the said findings for the
sake of clarity.

I Re: Ownershi p, Managenent and Control of Uphaar C nena:

(i) In para 9.68 of its judgment the Hgh Court held that the
owner shi p, managenment and control of Uphaar Cnema vested wth the Ansa
brothers (A-1 and A-2) at all material tines.

(i) In para 9.62 of its judgnment the High Court affirmed the findings
recorded by the Trial Court and held that Ansal brothers (A-1 and A-2) were
responsible for all nmajor decisions in regard to nanagenent and affairs of
t he Uphaar Ci nenma such as:

(a) The decision regarding installation of DVB transformer

within the cinema prem ses.

(b) The decision relating to re-arrangenent of seating plan in

the bal cony which was in violation of DCR 1953 and DCR, 1981

(c) The decision regarding closure of right side exit by

installation of eight-seater fam |y box.

(d) The deci sion regarding placenent of additional seats in the

bal cony.

(e) The grant of contracts for use of parking space

(f) The exercise of unlinmited financial powers on behalf of the

conpany and the power to create encunbrances and charges over its

assets.

(9) The decision relating to conmercial use of the building

(h) The deci si ons concerni ng day-to-day affairs of the conpany.
(riti) In paras 9.63 and 9.64 the Hi gh Court held that the Ansals (A1

and A-2) were not only the Directors of the conpany but had continued to be
involved in its day-to-day functioning even after they ceased to be so.

(iv) The Hi gh Court further held that nerely because the letter dated
6th March, 1997 had presented R M Puri and K L. Milhotra (both since
deceased) as authorised signatories of the conpany for operating the cinem
and for dealing with the licensing authority did not nean that a specific
nom nation in their favour was nmade in terns of Rule 10(2) of DCR, 1953 or
the correspondi ng provi sion under DCR, 1981. The High Court held that the
sharehol ding pattern of the conpany revealed that the ngjor/predon nant
sharehol ding continued to remain with the Ansal family and at no point of
time was any outsider shown to have held any of the 5000 shares issued by
t he conpany.

(v) In para 9.67 of its judgnment the High Court held that from the
deposition of those shown to be the Directors of the conpany in the year
1996 to 1997, it is evident that even though they had attended certain
nmeetings of the Board, they were conpletely unaware of the vital aspects
including the fact that Uphaar Ci nema was being run by Ansal Theatres and
Clubotels Pvt. Ltd. and whether they were in fact Directors or enpowered to
act on behal f of the conpany.

Il Re: DVB Transforner:

(i) In para 7.4 the High Court held that the DVB transforner had been
installed against the provision of the Electricity Rules.
(i) In paras 7.10 and 7.12 of its judgnent the H gh Court rejected the

submi ssi on made on behal f of Sushil Ansal (A-1) and CGopal Ansal (A-2) that
they were coerced in providing space for the DVB transforner.
(i) In paras 7.94, 7.95 and 7.96 of its judgnment the H gh Court
affirmed the findings recorded by the Trial Court that the DVB transforner
was in poor maintenance on the date of the incident on account of the
fol | owi ng:

A) Protection relays which could have tripped off the DvB



transformer were m ssing.

B) The LT side cables fromthe bus bar did not have cl anpi ng system
or support to the cables.

C) The earth cable was in a tw sted condition; and
D) The Buchholtz relay systemwas not fitted on the transfornmer.

31. The Hi gh Court conprehensively dealt with the cause of fire and
affirmed the findings recorded by the Trial Court that the fire had started
fromthe DVB transforner on account of the inproper repair carried out on
the sane without use of a crinping nmachi ne because of which the LT cable
had got di sconnected on the B-phase and an opening was created on the
radiator fin when the live cable fell upon it and caused a short «circuit.
The Hi gh Court summed up the cause of the fire in paras 7.124 and 7.125 of
its judgnent.

32. The High Court held that the correspondence relating to the
installation of the DVB transformer did not suggest any elenment of threat
or use of force or econom c power on the part of the DVB. On the «contrary,
the correspondence reveal ed an anxiety on the part of cinenma managenent to
start its operation. It also held in paras 7.10 and 7.11 of its judgnent
that the Uphaar establishment was a beneficiary of the DVB transforner
since sone parts of the building which were let out to tenants of the
establishment were receiving electricity supply fromthe said transforner.

111 Re: Car Parking:

33. In para 7.17 of its judgnment the High Court affirnmed the findings
recorded by the Trial Court that the parking of extra cars and the parking
of cars close to the transformer room blocking the 16 ft. w de passage
whi ch was nmeant to be kept free for the novenent of vehicles, aggravated
the fire and contributed to the incident. The H gh Court held that the
owners and the managenent of Uphaar Cinema had blatantly disregarded the
requirenents of |law and the sanctioned plan thereby putting the Ilives of
its patrons at risk. The High Court further held that Ansal brothers (A1
and A-2) or the Managers had not conveyed to the parking contractor the
| egal and safety requirement of maintaining a safe distance between the
vehicles and the transformer roomwhile entering into a parking contract in
the year 1988 nor was the parking arrangement subject to any kind of check

The outsourcing of the car parking did not, observed the H gh Court,
absol ve the ci nema managenent which was the occupier and owner of the
premi ses of their duty to ensure that vehicles parked i medi ately bel ow the
vi ewi ng area were mai ntai ned keeping all safety standards in nind.

IV Re: Structural Deviations:

34. In paras 7.39 to 7.60 of its judgnment the High Court affirmed the
findings recorded by the Trial Court that several structural deviations
apart fromviolation in the bal cony had been cormitted by the managenent of
the cinema hall. The High Court held that construction of refreshnent
counters on the first floor of the cinema hall inhibited free passage of
the patrons which was crucial in the event of an energency and anounted to
viol ation of para 10(1) of the First Schedule of DCR, 1953 and were hence
in breach of the provisions of Section 14 of the Ci nematograph Act and the
licence issued thereunder. Simlarly, the exhaust fans were so placed that
they opened into the hall of the front staircase instead of opening into an
open space. The structural deviations, according to the H gh Court, assuned
an increnmentally risky character which the cinema occupier was aware of.
Simlarly, the other violations referred to by the H gh Court including the
storage and use of conbustible materials and closing of one of the exits,
besi des shifting of the gangway contributed to violations that prevented
qui ck dispersal of the patrons fromthe bal cony area thereby culninating in
t he tragedy.

\% Re: Seating arrangement in the bal cony:

35. The Hi gh Court dealt with blocking of the right side exit by
pl acing an 8-seater famly box, addition of seats on the left side of the
bal cony that prevented quick dispersal of the patrons, providing gangways
which were less than the required width and fixing of seats obstructing the
left side (new) exit all of which contributed to a situation fromwhich the
victims could not escape to save their lives. The Hgh Court further held



that blocking of the right side exit by the 8-seater box rendered
ineffective the mandate of para 9(1), DCR 1953 which required that at
| east two stairways be provided for public use each not less than 4 ft.
wi de. Each one of these deviations had, according to the H gh Court, the
ef fect of substantially increasing the risk to a point where an energency
requiring rapid egress from the balcony area could not have been
effectively handl ed to save human lives.

36. The High Court also affirmed the findings of the Trial Court on

the follow ng aspect and held that -

(i) Patrons were exposed to snoke for a long tine and many were unable
to |l eave the place swiftly.

(i) Several eye witnesses had deposed that the balcony doors were
bol t ed.

iii) The entry/exit doors leading to the foyer had to be forced open
iv) The gat ekeeper, Mannohan Uniyal (A-8) who was on duty at the time
of the incident, had left his duty wi thout unbolting the doors.
v) Absence of energency |ighting arrangenents and absence of help at
the critical juncture exposed the patrons to thick dense snoke for
a long period that hindered their novenent and finally clained
many |ives.
(vi) No public address systemwas in use nor were there any energency
I'ights.

(vii) The cause of death was asphyxiation due to carbon nonoxi de poi soni ng.

(viii) Many patrons who had nanaged to escape fromthe bal cony were trapped
and had to break the open wi ndows to flee.

(ix) Eye witness accounts established the presence of fire and hot snoke
in the ground floor from5.05 pmto 6.20 p.m and the presence of
snoke in the bal cony even as late as 5.45 p.m when the Chief Fire
O ficer renoved 3 persons fromthe bal cony.

37. The Hi gh Court on the above findings upheld the conviction of

Sushil Ansal (A-1) and Gopal Ansal (A-2). It also upheld the conviction of

H S. Panwar (A-15) for offences punishabl e under Sections 304A, 337 and 338

read with Section 36 of the I PC but reduced the sentence awarded to them

under Section 304A to one year rigorous inprisonnment wthout interfering
with the fine inposed by the Trial Court. The H gh Court also reduced the

sentence awarded to the aforenentioned three appellants under Section 337

to three nonths rigorous inprisonment and under Section 338 to one year

rigorous inprisonnment with the direction that the sentences shall run

concurrently including the sentence awarded to Ansal brothers (A-1 and A-2)

under Section 14 of the G nematograph Act for which too the said two

accused persons were convi cted.

38. As regards the conviction of Mnnohan Uniyal (A-8) gatekeeper
B.M Satija (A-9) DVB Inspector and Bir Singh (A-11) Senior Fitter DVB, the
H gh Court altered the same from Section 304 Part Il read wth Section 36

IPC to Sections 304A , 337 and 338 read with Section 36 I|IPC. The sentence
awarded to themwas accordingly reduced to two years rigorous inprisonnent
with a fine of Rs.2,000/- under Section 304A, 6 nmont hs ri gorous
i mprisonment with a fine of Rs.500/- under Section 337 and one year
rigorous inmprisonment with a fine of Rs.1,000/- under Section 338 wth a
default sentence of four months. The sentences were directed to run
concurrently.

39. The remai ning convicted persons, nanely, R K Sharma (A-5), since
deceased, N. S. Chopra (A-6) as well as A K Gera (A-10) DVB I nspector, S.S.
Sharma (A-13) and N.D. Tiwari (A-14), MCD Oficials were acquitted by the
Hi gh Court and the revision petition filed by Association of Victinms of
Uphaar Tragedy dism ssed.

40. Appeal s have been filed before us by all those convicted and
sentenced to undergo inprisonnment by the H gh Court, except for the
convi ct ed gat ekeeper, Mannohan Uniyal (A-8) who has served out the sentence
awarded to himby the Courts bel ow W also have before us Crimnal Appeals
No. 605- 616 of 2010 filed by the CBI challenging the acquittal recorded by
the High Court in favour of the four persons nentioned above. The
Associ ation of Victinms of Uphaar Cinema has also filed Crimnal Appeals
No. 600- 602 of 2010 in which they have challenged the order of acquitta
recorded by the Hi gh Court and prayed for a retrial of the accused persons
for the offence punishable under Section 304 Part Il |PC

41. We have heard learned counsel for the parties at considerable
I ength, who were at pains to refer to the evidence adduced at the trial to
buttress their respective subm ssions. Broadly stated the fol |l owi ng



questions arise for our determnation

I) Whether the concurrent findings of fact recorded by the Courts
bel ow prove the commi ssion of any rash and/or negligent act by the
accused persons or any one of themwithin the nmeaning of Section
304A of the | PC?

I1) Was the High Court justified in acquitting the Respondents no.4
(N.S. Chopra), no.7 (AK Cera), no.10 (S.S. Sharma) and no.11
(N.D. Tiwari) respondent in Crimnal Appeal No.605-616 of 2010
filed by the CBI?

(rer) Is there any basis for holding that the accused or any one of them
was guilty of an offence of cul pable hom cide not anmounting to nurder
puni shabl e under Section 304 Part Il of the IPCso as to justify a
retrial of the accused persons for the said offence?

(1v) Whet her the sentence awarded to those found gquilty by the High
Court deserves to be enhanced?

(V) What relief and/or general or specific directions need be issued

in the matter having regard to the nature of the incident?

42. We propose to deal with the above questions ad seriatim

Re: Question No.l
43. Since this question has several facets to it, we propose to dea
with the sane under the followi ng sub-headings to ensure clarity and avoid
any possi bl e confusion or repetition:

i) Scope of a crimnal appeal by special |eave

ii) 'Rash’ or 'Negligent’ - Meaning of
iii) What constitutes negligence?
iv) Difference between Negligence in <civil actions and that in

criminal cases.
v) The doctrine of causa causans.
vi) Wet her Ansal brothers were occupiers of Uphaar Ci nema buil di ng?
vii) Degree and nature of care expected of an occupier of a cinenma
bui I di ng.
viii) Whether the accused were negligent and if so, whether the
negl i gence was gross?
i X) Contentions urged in defence and the findings thereon

(1) Scope of a Crimnal Appeal by Special Leave:
44, The scope of a criminal appeal by special |eave filed before this
Court has been exami ned in several pronouncenents of this Court over the
past few decades. It is unnecessary to burden this judgnment by referring to
all those pronouncenents, for a reference to only sonme of those decisions
shoul d suffice. Anmong themthe scope of an appeal by special leave in a
crimnal matter was considered by a three-Judge Bench of this Court in Mst.
Dal bir Kaur v. State of Punjab (1976) 4 SCC 158 and the principle governing
interference by this Court in crimnal appeals by special |eave summarized
in the foll owi ng words
"8. Thus the principles governing interference by this Court in
a crimnal appeal by special |eave may be summari sed as foll ows:

(1) t hat this Court woul d not interfere with
the concurrent finding of fact based on pure appreciation of
evidence even if it were to take a different view on the

evi dence;
(2) that the Court wll not normally ent er into a
reapprai senent or review of the evidence, unl ess t he

assessnent of the High Court is vitiated by an error of |aw
or procedure or is based on error of record, misreading of
evi dence or is inconsistent with the evidence, for instance,
where the ocul ar evidence is totally inconsistent wth the
medi cal evidence and so on

(3) that the Court would not enter into credibility of the
evidence with a view to substitute its own opinion for that
of the High Court;

(4) that the Court would interfere where the H gh Court has
arrived at a finding of fact in disregard of a judicia



process, principles of natural justice or a fair hearing or
has acted in violation of a nandatory provision of law or
procedure resulting in serious prejudice or injustice to the
accused;

(5) this Court night al so interfere wher e on t he
proved facts wong inferences of | aw have been drawn or where
the concl usions of the Hi gh Court are manifestly perverse and
based on no evidence: It is very difficult to lay down a rule
of universal application but the principles nentioned above
and those adunbrated in the authorities of this Court cited
supra provide sufficient guidelines for this Court to decide
crimnal appeals by special |eave. Thus in a crimnal appea
by special leave, this Court at the hearing examnes the
evi dence and the judgrment of the High Court with the linited
pur pose of deternmining whether or not the Hgh Court has
foll owed the principles enunciated above. Were the Court
finds that the Hi gh Court has committed no violation of the
various principles laid down by this Court and has nade a
correct approach and has not ignored or overlooked striking
features in the evidence which denolish the prosecution case,
the findings of fact arrived at by the High Court on an
appreciation of the evidence in the circunstances of the case
woul d not be disturbed.”

45, I n Radha Mohan Singh @Lal Sahib and Os. v. State of U P. (2006)
2 SCC 450, this Court declared that it wll not nornally enter into
reapprai sal or review of evidence in an appeal wunder Article 136 of the
Constitution unless the Trial Court or the H gh Court is shown to have
committed an error of |aw or procedure and the conclusions arrived at are
found to be perverse. To the sanme effect is the decision of this Court in
Raj Narain Singh v. State of U P. and Ors. (2009) 10 SCC 362, where this
Court held that the scope of appeal under Article 136 of the Constitution
was very linmted and that this Court does not exercise overriding powers
under the said provision to reweigh the evidence and disturb the concurrent
findings of fact reached upon proper appreciation. W may also refer to the
decision of this Court in Surendra Pal and Os. v. State of UP. and Anr.
(2010) 9 SCC 399 where this Court held that it could not enbark upon a re-
appreci ation of the evidence when both the Sessions Court and the High
Court had agreed in their appreciation of the evidence and arrived at
concurrent findings of fact. This Court cautioned that it was necessary to
bear in mind the limted scope of the proceedings under Article 136 of the
Constitution which cannot be converted into a third appeal on facts and
that nmere errors are not enough to attract this Court’s invigilatory
jurisdiction. A simlar view was expressed by this Court in Amtava
Banerjee v. State of West Bengal (2011) 12 SCC 554 and Mhd. Arif v. State
(NCT) of Delhi, (2011) 13 SCC 621 to which decisions one of us (Thakur, J.)
was a party.

46. Suffice it to say that this Court is not an ordinary Court of
appeal obliged to reappraise the evidence and record its conclusion. The
jurisdiction to interfere under Article 136 is extraordinary and the power
vested in this Court is not exercised to upset concurrent findings of fact
recorded by the two Courts bel ow on a proper appreciation of evidence. It
is only in those rare and exceptional cases where the appreciation of
evidence is found to be wholly unsatisfactory or the conclusion drawn from
the sane perverse in nature, causing mscarriage of justice that this Court
may correct the course of justice and undo the wong. Perversity in the
findings, illegality or irregularity in the trial that results in injustice
or failure to take into consideration an inportant piece of evidence are
some of the situations in which this Court may reappraise the evidence
adduced at the trial but not otherw se. The scope of interference with the
findings of fact concurrently found by the Trial Court and the First
Appel late Court is thus pernmissible as a rarity only in the situations
enuner at ed above and not as a matter of course or for nere asking.

(ii) "Rash’ or 'Negligent’ - Meaning of:

47. Section 304A of the I PC makes any act causing death by a rash or
negligent act not amunting to cul pable hom ci de, puni shabl e with



i mpri sonnment of either description for a termwhich may extend to two years
or with fine or with both. It reads:
"304A. Causing death by negligence.-- \Woever causes the death
of any person by doing any rash or negligent act not anobunting
to cul pabl e honicide shall be punished with inprisonment of
either description for a termwhich may extend to two years, or
with fine, or with both."

48. The terns ’'rash’ or ’'negligent’ appearing in Section 304A
extracted above have not been defined in the Code. Judicial pronouncenents
have all the sane given a neani ng which has been | ong accepted as the true
purport of the two expressions appearing in the provisions. One of the

earliest of these pronouncenents was in Enpress of India v. Idu Beg ILR
(1881) 3 Al 776, where Straight J. explained that in the case of a rash
act, the crimnality lies in running the risk of doing an act wth
reckl essness or indifference as to consequences. A simlar neaning was

given to the term’'rash’ by the High Court of Madras in In Re: Nidamarti
Negaghushanam 7 Mad HCR 119, where the Court held that cul pable rashness

meant acting wth the consciousness that a mschievous and illega
consequence may follow, but hoping that it wll not. Culpability in the
case of rashness arises out of the person concerned acting despite the
consci ousness. These nmeanings given to the expression 'rash’, have broadly
met the approval of this Court also as is evident from a conspectus of
decisions delivered fromtine to tine, to which we shall presently advert.

But before we do so, we may refer to the foll ow ng passage from"A Textbook
of Jurisprudence" by George Wiitecross Paton reliance whereupon was placed
by M. Jethnalani in support of his subn ssion. Rashness according to Paton
means "where the actor foresees possible consequences, but foolishly thinks
they will not occur as a result of his act".
49. In the case of 'negligence’ the Courts have favoured a neaning
which inplies a gross and cul pable neglect or failure to exercise that
reasonabl e and proper care and precaution to guard against injury either to
the public generally or to an individual which having regard to all the
circunstances out of which the charge arises, it may be the inperative duty
of the accused to have adopted. Negligence has been understood to be an
omssion to do sonmething which a reasonable man guided upon t hose
consi derations which ordinarily regulate the conduct of human affairs,
woul d do, or doing sonething which a prudent and reasonable person would
not do. Unlike rashness, where the inputability arises from acting despite
t he consci ousness, negligence inplies acting wthout such consciousness,
but in circunstances which show that the actor has not exercised the
caution incunbent upon him The inputability in the case of negligence
arises fromthe neglect of the civil duty of circunspection.
(i) What constitutes Negligence?:
50. The expression 'negligence’ has also not been defined in the Pena
Code, but, that has not deterred the Courts from giving what has been
wi del y acknow edged as a reasonably acceptable neaning to the term W nmay
before referring to the judicial pronouncements on the subject refer to the
di ctionary meaning of the term’ negligence’
51. Bl ack’s Law Di ctionary defines negligence as under
"The failure to exercise the standard of care that a reasonably
prudent person woul d have exercised in a simlar situation; any
conduct that falls below the legal standard established to
protect others agai nst unreasonable risk of harm except for
conduct that is intentionally, want onl y, or willfully
di sregardful of other’s rights."”

52. Charl esworth and Percy on Negligence (Twelfth Edition) gives three
meani ngs to negligence in forensic speech viz: (i) in referring to a state
of mind, when it is distinguished in particular from intention; (ii) in
describing conduct of a careless type; and (iii) as the breach of a duty to
take care inposed by either common |aw or statute. The three neanings are
t hen expl ai ned t hus:

"The first nmeaning: Negligence as a state of nmind can be

contrasted with intention. An act is intentional when it is

pur poseful and done with the desire or object of producing a



53.

particular result. In contrast, negligence in the present sense
arises where soneone either fails to consider a risk of
particul ar action, or having considered it, fails to give the
ri sk appropriate weight.

The second neani ng: Negligence can also be wused as a way to
characterize conduct, although such a use nmay lead to inprecision
when consi dering negligence as a tort. Careless conduct does not
necessarily give rise to breach of a duty of care, the defining
characteristic of the tort of negligence. The extent of a duty
of care and the standard of care required in performance of that
duty are both relevant in considering whether, on any given facts
conduct which can be characterized as careless, is actionable in
| aw.

"The third meaning: The third neani ng of negligence, and the one
with which this volune is principally concerned, is conduct
whi ch, objectively considered, anounts to breach of a duty to
take care".

Clerk & Lindsell on Torts (E ghteenth Edition) sets out the

followi ng four separate requirenents of the tort of negligence

54.

"(1) the existence in |aw of a duty of care situation, i.e. one
in which the law attaches liability to carel essness. There has
to be recognition by law that the careless infliction of the
kind of damages in suit on the class of person to which the
cl ai mant bel ongs by the class of person to which the defendant
bel ongs i s actionabl e;

(2) breach of the duty of care by the defendant, i.e., that it
failed to nmeasure up to the standard set by |aw

(3) a casual connection between the defendant’s carel ess conduct
and t he damage;

(4) that the particular kind of danmage to the particular
claimant is not so unforeseeable as to be too renote.”

Law of Torts by Rattanlal & Dhirajlal, explains negligence in the

fol | owi ng words

55.

"Negligence is the breach of a duty caused by the onission to do
somet hi ng which a reasonabl e man, gui ded by those consi derations
whi ch ordinarily regulate the conduct of human affairs woul d do,
or doi ng sonething which a prudent and reasonable man woul d not
do. Actionable negligence consists in the neglect of the use of
ordinary care or skill towards a person to whom the defendant
owes the duty of observing ordinary care and skill, by which
neglect the plaintiff has suffered injury to his person or
property. According to Wnfield, "negligence as a tort is the
breach of a legal duty to take care which results in danage

undesired by the defendant to the plaintiff". The definition
i nvol ves three constituents of negligence: (1) Alegal duty to
exerci se due care on the part of the party conplai ned of towards
the party conplaining the forner’s conduct within the scope of
the duty; (2) Breach of the said duty; and (3) consequential
damage. Cause of action for negligence arises only when danmage
occurs for damage is a necessary ingredient of this tort. But
as damage may occur before it is discovered; it is the
occurrence of damage which is the starting point of the cause of
action.

The above was approved by this Court in Jacob Mathew . State



of Punjab and Another (2005) 6 SCC 1.

56. The duty to care in cases whether <civil or <crimnal including
injury arising out of use of buildings is examned by courts, vVvis-‘-vis
occupi ers of such bindings. |In Palsgraf v. Long Island Railroad, 248 NY

339, Justice Cardozo explained the orbit of the duty of care of an occupier
as under:

"I'f no hazard was apparent to the eye of ordinary vigilance, an
act innocent and harmess, at least to outward seeming wth
reference to her, did not take to itself the quality of a tort
because it happened to be a wong, though apparently not one
involving the risk of bodily insecurity, wth reference to
someone el se...Even then, the orbit of the danger as disclosed
to the eye of reasonable vigilance would be the orbit of the
duty.”

57. To the sane effect is the decision in Hartwell v. Gayson Rollo
and Cl over Docks Limted and thers (1947) KB 901 where the duty of an
occupier who invites people to a premises, to take reasonable care that the
pl ace does not contain any danger or to informthose comng to the prem ses
of the hidden dangers, if any, was expl ai ned thus:
"In ny opinion the true view is that when a person invites
another to a place where they both have business, the invitation
creates a duty on the part of the invitor to take reasonable
care that the place does not contain or to give warning of
hi dden dangers, no matter whether the place belongs to the
invitor or is in his exclusive occupation."”

58. The duty of a theatre owner to his patrons was outlined as follows
in Rosston v. Sullivan, 278 Mass 31 (1932):

"The general duty to use ordinary care and diligence to put and
keep this theatre in a reasonably safe condition, having regard
to the construction of the place, character of the entertainnent
gi ven and the customary conduct of persons attending."

59. The above case was cited with approval in Helen Upham v. Chateau
De Ville Theatre I nc 380 Mass 350 (1980).

60. The Supreme Court of Wonming in Mostert v. CBL & Associates, et.
Al., 741 P.2d 1090 (Wo. 1987) held that the owner of a theatre, AMC owed
an affirmative duty to patrons as "business visitor invitees" to inform
them of off-prenises dangers (in that case a flash flood) which were
reasonably foreseeabl e:

"W conclude that appellee AMC owed the Mstert famly an
affirmative duty to exercise reasonable or ordinary care for
their safety which includes an obligation to advise them of off-
preni ses danger that m ght reasonably be foreseeable. W are not
suggesting by our determ nation that AMC had a duty to restrain
its patrons or even a duty to advise themwhat to do. The duty
as we see it is only to reveal what AMC knew to its custoners."”

61. In Brown v. B & F Theatres Ltd., (1947) S.C R 486, the Suprene
Court of Canada held the liability of a theatre owner to be 90% and the
contributory negligence of the appellant to be 10% in a case wth the
foll owi ng facts:

"The appel |l ant, Margaret Brown, was injured by falling down a
stairway in a theatre in Toronto. After passing through a
brightly lighted | obby, she entered the foyer, intending to go
to the ladies” room This was on the |left of the entrance and



was indicated by a short electric sign 7° high facing her as she
turned. In the foyer, a narrow corridor, the lights were di med

and, proceeding along the wall at her left, she opened what she
took to be the door to the waiting room A fire extinguisher 2

long and 4 fromthe floor hung on the wall next to the Ileft
side of the door; and at the right side was a post or panel 7"
wi de, projecting about 4" out fromthe wall; the door, 31" wi de,

swinging toward the left, on which the word "Private" was
printed in faint letters, was between three and four feet in
front of the sign and led to a stairway into the basenent. The
pl atform or | andi ng was about 24" deep and the door nust have
swung sonmewhat before the edge would be brought into view
I mredi ately inside on the wall at the right and on a level wth
her eyes, was a light which, on her story, nonentarily blinded
her. The entrance to the | adies’ roomwas separated from this
door by the post or panel."

62. Hol ding that the theatre owner had breached the duty owed by a
proprietor of premises to his invitee, the Court held as follows:

"Here, M's. Brown paid a consideration for the privileges of the
theatre, including that of making use of the ladies’ room There
was a contractual relation between her and t he theatre
managenent that exercising prudence herself she night enjoy
those privileges without risk of danger so far as reasonable
care could make the prem ses safe.”

(enphasi s suppl i ed)

63. In Dabwali Fire Tragedy Victins Association v. Union of India and
O's., (2001) 1 ILR Punjab & Haryana 368 to which one of us (Thakur J.) was
a party, the Hi gh Court of Punjab & Haryana held that both the school, as
well as the owners of a premises on which the school function was held,
were liable as occupiers for the tragic death of 406 persons, nost of them
children, caused by a fire which broke out on the premses during the
function. In dealing with the question whether the owners of the prem ses,
Rajiv Marriage Palace, being agents of the school coul d be hel d
accountabl e, the H gh Court held as follows:

"..The School ought to have known that in a function which is
open to general public, a Pandal with a capacity of 500 to 600
persons spread over no nore than an area nmeasuring 100° x 70', a
gathering of 1200 to 1500 persons could result in a stanpede and
expose to harm everyone participating in the function especially
the children who were otherwi se incapable of taking care of
their safety. The school ought to have known that t he
availability of only one exit gate fromthe Marriage Pal ace and
one fromthe Pandal would prove insufficient in the event ofany
untoward incident taking place in the course of function. The
School ought to have taken care to restrict the nunber of
invitees to what could be reasonably accommobdated instead of
allowing all and sundry to attend and in the process increase
the chances of a stanpede. The School ought to have seen that
sufficient circulation space in and around the seating area was
provi ded so that the people could quickly nmove out of the place
in case the need so arose. Suffice it to say that a reasonably
prudent School Management organi zing an annual function could
and i ndeed was duty bound to take care and ensure that no harm
came to anyone who attended the function whether as an invitee
or otherw se, by taking appropriate steps to provide for safety
nmeasures like fire fighting arrangenents, exit points, space for
circulation, crow control and the I|ike. And that obligation
remai ned unnitigated regardl ess whether the function was held



64.

within the School prem ses or at another place chosen by the
Management of the School, because the children continued to be
under the care of the School and so did the obligation of the
School to prevent any harmcomng to them The principle of
proximty creating an obligation for the School qua its students
and invitees to the function would make the School liable for
any negligence in either the choice of the venue of the function
or the degree of care that ought to have been taken to prevent
any harm conming to those who had conme to watch and/ or
participate in the event. Even the test of foreseeability of the
harm nust be held to have been satisfied fromthe point of view
of an ordinary and reasonably prudent person. That is because a
reasonably prudent person could foresee danger to those
attending a function in a place big enough to acconmodate only
500 to 600 people but stretched beyond its capacity to
acconmodat e doubl e that nunber. It could also be foreseen that
there was hardly any space for circulation wthin the Pandal
In the event of any mishap, a stanpede was inevitable in which
worren and children who were attending in |large number would be
worst sufferers as indeed they turned out to be. Loose electric
connections, crude lighting arrangenents and an electric |oad
heavi er than what the entire systemwas geared to take was a
recipe for a hunan tragedy to occur. Absence of any fire
extingui shing arrangenents within the Pandal and a single exit
fromthe Pandal hardly enough for the people to run out in the
event of fire could have put any prudent person handling such an
event to serious thought about the safety of those attending the
functioning especially the snmall children who had been brought
to the venue in | arge nunbers..."

Referring to the English decisions in Weat v. E Lacon & Co.

(1966) 1 Al ER 582, Hartwell v. Grayson Rollo (supra), Thonmson v. Crenin
(1953) 2 All ER 1185 and H & N Emanuel Ltd. v. Geater London Council &

Anr.

65.

(1971) 2 Al ER 835, the High Court went on to hold as follows:

"93. In the instant case while the School had the absolute right
to restrict the entry to the venue of the function being
organi zed by it and everything that would make the function go
as per its requirenents, the owners had not conpletely given up
their control over the prenises, and were indeed present at the
time the incident occurred. The facts and circunstances brought
on record in the course of the enquiry establish that the Schoo

and the Marriage Pal ace owners were both occupying the prenises
and were, therefore, under an obligation to take care for the
safety of not only the students, but everyone who entered the
premi ses on their invitation or with their permission specific
or inplied. As to the obligation of an occupier to take care qua
his invitees a long line of English decisions have settled the
| egal position..

XX XX XX

97. In the light of the above, we have no hesitation in holding
that the One Man Conmission of Inquiry was perfectly justified
in holding the School and the Marriage Pal ace liable for the act
of tort arising out of their negligence and duty to take care
about the safety of all those invited to the function at
Dabwal i . Question No. 2 is answered accordingly."

In R v. Grphal Singh [1999] CrinlLR 582, the Court of Appeal in

Engl and dealt with a case where a person staying at a |odging house
occupi ed and rmanaged by the Singh famly died in his sleep due to carbon
nmonoxi de poi soni ng. The cause of the carbon nonoxide was the blocking of



the chimey in the roomof the |lodger, as well as in the neighbouring room
due to which the snoke froma fire in the room could not escape. Wile
determ ni ng whether the Singh fam |y had breached their duty of care, the
Court held as foll ows:

"“...In substance this is a case where those living in the room
in which M. Foster died in a |lodging house nmanaged by Singh
famly. They were led to believe that the appellant and his
father woul d take care that they were not poi soned by equi pments
provided by the famly. The appellant was possessed of
sufficient information to nake himaware of a danger of death
fromgas. He may not have had sufficient skill to be able to
di scover how that danger arose but he was responsible for taking
reasonabl e steps to deal with that danger if need by calling in
expert help. In those circunstances the judge was right to hold
that there was a sufficient proxinmty between the | odgers on the
one side and the father and son on the other side to place a
duty of care on the latter."

66. To sumup, negligence signifies the breach of a duty to do
somet hi ng which a reasonably prudent man woul d under the circunstances have
done or doi ng somret hi ng whi ch when judged from reasonably prudent standards
shoul d not have been done. The essence of negligence whether arising from
an act of conmission or onmission lies in neglect of care towards a person
to whom the defendant or the accused as the case nmay be owes a duty of care
to prevent damage or injury to the property or the person of the victim
The existence of a duty to care is thus the first and nost fundanental of

ingredients in any civil or crimnal action brought on the basis of
negl i gence, breach of such duty and consequences flowing from the same
being the other two. It follows that in any forensic exercise ainmed at

finding out whether there was any negligence on the part of t he
def endant/accused, the Courts will have to address the above three aspects
to find a correct answer to the charge

(iv) Di fference between negligence in civil actions and in crimna
cases:
67. Conceptual ly the basis for negligence in civil law is different

fromthat in crimnal law, only in the degree of negligence required to be
proved in a crimnal action than what is required to be proved by the
plaintiff ina civil action for recovery of danmages. For an act of
negligence to be culpable in crimnal law, the degree of such negligence
must be higher than what is sufficient to prove a case of negligence in a
civil action. Judicial pronouncenents have repeatedly declared that in
order to constitute an of fence, negligence nust be gross in nature. That
proposition was argued by M. Ram Jethnalani at great length relying upon
Engl i sh decisions apart fromthose fromthis Court and the H gh Courts in
the country. 1In fairness to M. Salve, counsel appearing for the CBI and
M. Tul si appearing for the Association of Victims, we nust nention that
the | egal proposition propounded by M. Jethmalani was not disputed and in
our opinion rightly so. That negligence can constitute an of fence
puni shabl e under Section 304A of the IPConly if the sane is proved to be
gross, no matter the word "gross" has not been used by the Parlianment in
that provision is the settled legal position. It is, therefore, unnecessary
for us to trace the devel opnent of law on the subject, except nmeking a
brief reference to a few notabl e decisions which were referred to at the
bar.
68. One of the wearliest decisions which exanined the question of
crimnal negligence in England was R v. Bateman (1925) 94 L.J.K B. 791
where a doctor was prosecuted for negligence resulting in the death of his
patient. Lord Hewart L.C J. sumed up the test to be applied in such cases
in the foll owi ng words
"A doctor is not crimnally responsible for a patient’s

deat h unl ess his negligence or inconpetence passed beyond a nere

matter of conpensation and showed such disregard for Ilife and

safety as to anpbunt to a crime against the State."



69. Nearly two decades later the Privy Council in John Oni Akerele v.
The King AIR 1943 PC 72 found itself confronted by a simlar question
arising out of the alleged nedical negligence by a doctor who was treating
patients for an endem c di sease known as "Yaws" which attacks both adults
and children causing lesions on the body of the patient. Following the
treatment, 10 children whomthe accused had treated died allegedly because
the injection given to the patients was too strong resulting in an
exceptional reaction anong the victinms. The allegation against the doctor
was that he had negligently prepared too strong a m xture and thereby was
guilty of mansl aughter on account of crimnal negligence. Rel ying upon
Lord Hewart’'s L.C. J. observations extracted above, the Privy Council held:
"11. Both statements are true and perhaps cannot safely be nade
more definite, but it nmust be renenbered that the degree of
negligence required is that it should be gross, and that neither
a jury nor a Court can transform negligence of a |esser degree
into gross negligence nerely by giving it that appellation. The
further words spoken by the Lord Chief Justice in the sanme case
are, in their Lordships’ opinion, at |least as inportant as those
whi ch have been set out:
It is desirable that, as far as possible, the explanation of
crimnal negligence to a jury should not be a nere question of
epithets. It is, in a sense, a question of degree, and it is for
the jury to draw the line, but thereis a difference in kind
bet ween the negligence which gives a right to conpensation and
the negligence which is a crine."

70. What is inportant is that the Privy Council clearly recognized the
difficulty besetting any attenpt to define culpable or crimnal negligence
and held that it was not possible to nmake the distinction between
actionable and crinmnal negligence intelligible, except by neans of
illustrations drawn fromactual judicial opinions. On the facts of that
case the Privy Council accepted the view that nerely because a nunber of

persons had taken gravely ill after receiving an injection from the
accused, a crimnal degree of negligence was not proved.
71. In Jacob Mathew s case (supra) a three-Judge Bench of this Court

was examining a case of crinminal nedical negligence by a doctor under
Section 304A IPC. This Court reviewed the decisions on the subject
including the decision of the Privy Council in John Oni Akerele s case
(supra) to sumup its conclusions in para 48. For the case at hand
conclusions 5 and 6 bear rel evance which nmay, therefore, be extracted:

"48. We sum up our conclusions as under

XXX XXX XXX

(5) The jurisprudential concept of negligence differs in civi
and crinminal law Wat may be negligence in civil law nmay not
necessarily be negligence in crimnal Ilaw For negligence to
anount to an offence, the el enment of nens rea nust be shown to
exist. For an act to anpbunt to crimnal negligence, the degree
of negligence should be nmuch higher i.e. gross or of a very high
degree. Negligence which is neither gross nor of a higher degree
may provide a ground for action in civil law but cannot formthe
basis for prosecution.

(6) The word "gross" has not been wused in Section 304-A
IPC, yet it is settled that in crimnal I|aw negligence or
reckl essness, to be so held, nust be of such a high degree as to
be "gross". The expression "rash or negligent act" as occurring
in Section 304-A IPC has to be read as qualified by the word
"grossly"."

72. The |l egal position in England remains the sane as stated in R .
Bateman (supra). That is evident froma much |ater decision of the House
of Lords in R v. Adomako (1994) 3 All ER 79 where the legal principle of



negligence in cases involving manslaughter by crinminal negligence were

sumred up in the foll owi ng words
“...In ny opinion the |aw as stated in these two authorities is
satisfactory as providing a proper basis for describing the
crime of involuntary nmansl aughter. Since the decision in Andrews
v. DPP (1937) 2 Al ER 552, was a decision of your Lordships
House, it remains the nobst authoritative statenment of the
present |aw which | have been able to find and although its
relationship to R v. Seynour (1983) 2 ALL ER 1058 is a nmatter
to which | shall have to return, it is a decision which has not
been departed from On this basis in ny opinion the ordinary
principles of the I aw of negligence apply to ascertain whether
or not the defendant has been in breach of a duty of care
towards the victimwho has died. If such breach of duty is
establi shed the next question is whether that breach of duty
caused the death of the victim If so, the jury nust go on to
consi der whet her that breach of duty should be characterised as
gross negligence and therefore as a crime. This will depend on
the seriousness of the breach of duty committed by the defendant
in all the circunmstances in which the defendant was placed when
it occurred. The jury will have to consider whether the extent
to which the defendant’s conduct departed from the proper
standard of care incunbent upon him involving as it nust have
done a risk of death to the patient, was such that it should be
j udged crini nal

It is true that to a certain extent this involves an

el ement of circularity, but in this branch of the law 1l do not
believe that is fatal to its being correct as a test of how far
conduct rnust depart from accepted standards to be characterised
as crimnal. This is necessarily a question of degree and an
attenpt to specify that degree nore closely is | think likely to
achi eve only a spurious precision. The essence of the matter,
which is suprenely a jury question, is whether, having regard to
the risk of death involved, the conduct of the defendant was so
bad in all the circunstances as to anount in their judgnent to a
crimnal act or omission..."

73. There is no gainsaying that negligence in order to provide a cause
of action to the affected party to sue for damages is different from
negl i gence whi ch the prosecution would be required to prove in order to
establish a charge of ’involuntary nmanslaughter’ in England, analogous to
what is punishabl e under Section 304A, IPCin India. In the latter case it
is inperative for the prosecution to establish that the negligence wth
whi ch the accused is charged is "gross’ in nature no matter Section 304A,
| PC does not use that expression. Wat is 'gross’ would depend upon the
fact situation in each case and cannot, therefore, be defined wth

certitude. Decided cases alone can illustrate what has been considered to
be gross negligence in a given situation
74. We propose to revert to the subject at an appropriate stage and

refer to some of the decided cases in which this Court had an occasion to
exam ne whet her the negligence alleged agai nst the accused was gross, so as
to constitute an of fence under Section 304A of the | PC

(V) Doctrine of Causa Causans:

75. We may now advert to the second and an equally, if not, nore
i mportant di nension of the offence puni shable under Section 304-A | PC, viz.
that the act of the accused nust be the proximate, immediate or efficient

cause of the death of the victim wthout the intervention of any other
person’s negligence. This aspect of the legal requirenent is also settled
by a long Iine of decisions of Courts in this country. We nmay at the outset
refer to a Division Bench decision of the Hi gh Court of Bonbay in Enperor
v. Orkar Ranpratap (1902) 4 Bom LR 679 where Sir Lawence Jenkins speaking
for the Court summed up the legal position in the follow ng words:
"...to inpose crinmnal liability wunder Section 304-A, Indian
Penal Code, it is necessary that the act should have been the
direct result of a rash and negligent act of the accused and
that act must be proximate and efficient cause wthout the
i ntervention of another negligence. It nmust have been the causa
causans; it is not enough that it may have been the causa sine



qua non."

76. The above statenent of |aw was accepted by this Court in Kurban
Hussei n Mohanedal |i Rangawal la v. State of Maharashtra AIR 1965 SC 1616. W
shall refer to the facts of this case a little later especially because M.
Jet hmal ani, | earned Counsel for the appellant-Sushil Ansal, placed heavy
reliance upon the view this Court has taken in the fact situation of that
case.

77. Suffice it to say that this Court has in Kurban Hussein's case
(supra) accepted in unequivocal terms the correctness of the proposition
that criminal liability under Section 304-A of the IPC shall arise only if
the prosecution proves that the death of the victim was the result of a
rash or negligent act of the accused and that such act was the proxinmate
and efficient cause wthout the i ntervention of anot her person’ s
negl i gence. A subsequent decision of this Court in Suleman Rahinman Ml an

v. State of Maharashtra AIR 1968 SC 829 has once again approved the view
taken in Orkar Ranpratap’s case (supra) that the act of the accused nust be
proved to be the causa causans and not sinply a causa sine qua non for the
death of the victimin a case under Section 304-A of the |IPC

78. To the same effect are the decisions of this Court in Rustom
Sherior lrani v. State of Maharashtra 1969 ACJ 70; Balchandra @ Bapu and
Anr. v. State of Miharashtra AIR 1968 SC 1319; Kishan Chand v. State of
Haryana (1970) 3 SCC 904; S.N Hussain v. State of A P. (1972) 3 SCC 18;
Anbal al D. Bhatt v. State of Gujarat (1972) 3 SCC 525 and Jacob Mathew s
case (supra).

To sumup: for an offence under Section 304-A to be proved it is
not only necessary to establish that the accused was either rash or grossly
negligent but also that such rashness or gross negligence was the causa
causans that resulted in the death of the victim As to what is neant by
causa causans we may gainfully refer to Black’s Law Dictionary (Fifth
Edition) which defines that expression as under:

"The i mredi ate cause; the last link in the chain of causation.”

80. The Advance Law Lexicon edited by Justice Chandrachud, fornmer

Chi ef Justice of India defines Causa Causans as foll ows:
"the i mmedi ate cause as opposed to a renote cause; the ’'last
link in the chain of causation’; the real effective cause of
damage”

81. The expression "proximate cause" is defined in the 5th edition of

Bl ack’ s Law Di ctionary as under
"That which in a natural and continuous sequence unbroken by any
efficient, intervening cause, produces injury and w thout which
the result would not have occurred. W sni ewski vs. Geat
Atlantic & Pac. Tea Conpany 226 Pa. Super 574, 323 A2d, 744,
748. That which is nearest in the order of responsi bl e
causation. That which stands next in causation to the effect,
not necessarily in time or space but in causal relation. The
proxi mate cause of an injury is the primary or noving cause, or
that which in a natural and continuous sequence, unbroken by any
efficient intervening cause, produces the injury and wthout
whi ch the accident could not have happened, if the injury be one
whi ch ni ght be reasonably anticipated or foreseen as a natura
consequence of the wongful act. An injury or danmage is
proxi mately caused by an act, or a failure to act, whenever it
appears fromthe evidence in the case, that the act or om ssion
pl ayed a substantial part in bringing about or actually causing
the injury or damage; and that the injury or damage was either a
direct result or a reasonably probabl e consequence of the act or

om ssion."
(vi) Whet her Ansal brothers were occupi ers of Uphaar cinema buil ding:
82. In cases where negligence is alleged in regard to use of buildings

and structures pernmanent or tenporary, the duty to care is fixed on the
person or persons who were occupiers of such buildings or structures. Since
the charge in the present case also relates to the use of a building, the
question whet her the appellants Sushil and Gopal Ansal, were the occupiers



of Uphaar Cinena, so as to cast a duty to care upon them towards the
patrons who came to watch the exhibition of cinematographs needs to be
addr essed.

83. Appearing for Sushil Ansal M. Ram Jethmalani, |earned senior
advocate, in his inimtable style and renmarkable forensic skill argued that
his client Sushil Ansal was not the occupier of the Uphaar C nema nor did
he owe any duty of care towards those who cane to watch the nobvie on the

fateful day so as to give rise to any civil or crimnal Iliability against
his client for the alleged breach of any such duty. M. Sushil Kumar
appearing for Gopal Ansal, adopted a sinmlar I|ine of argunent and urged
that even CGopal Ansal had nothing to do with the cinema or the nanagenent
of its affairs as on the date of the unfortunate fire incident. Rel i ance

in support of that submission was placed both by M. Jethmalani and M.
Sushil Kumar on the fact that the G nema was owned by GPTA Pvt. Ltd. and
| ater by Ansal Theaters & Clubotels Pvt. Ltd. who alone could be said to be
the occupiers of the Cinema at the relevant point of tine. Reliance was
al so placed upon the fact that Sushil Ansal was the Managing Director of
the Conpany only till 21st Novenber, 1983. He had finally retired from the
Board on 17th COctober, 1988, thereby putting an end to his association wth
the Cnema and its affairs. Even Gopal Ansal who took over as Mnaging
Director of the Conpany on 21st Novenber, 1983 had retired from the Board
of Directors on 17th Cctober, 1988, whereafter he exercised no control over
the Cinema or its managenent to earn himwhat is retrospect is a dubious
distinction of being the "occupier of the cinema". He had no doubt resuned
the Directorship of the conpany for a period of six nonths in Decenber,
1994, but was concerned only with the business of the Cubs being run by

the conpany. This inplied, according to the |learned counsel, that neither
Sushil nor Gopal Ansal was the occupier of the Cnema on the date of the
occurrence to give rise to any civil or crimnal liability against them

84. Before we deal with the factual backdrop, in which the question

whet her the Ansal Brothers were occupiers of the G nema has to be answered,
we nust steer clear of the inpression that an occupi er nust be the owner of
the premses. Wile it is true that an owner may in a given fact situation
be al so the occupier of the prenmises owed by him it is not correct to say
that for being an occupier one nust necessarily be the owner of the

premises in question. What is inportant is whether the premses in
question was sufficiently and not exclusively wunder the control of
def endant/accused, and for being in such control, ownership of the premses
is not a condition precedent. An occupier may be in control of the
preni ses even when he does not own the sane whether fully or jointly wth
others. It is also not necessary that the control nust be full and al

pervasive. It follows that if there are nore than one occupiers of a
bui |l di ng, and each one neglects the duty to care, the liability whether
civil or crimnal will fall on all of them The law on the subject is

settled in England by the decision of the House of Lords in Wweat v. E
Lacon & Co. (supra), where Lord Denning applied the test of sufficient
degree of control and not exclusive or entire control to deternine whether
t he person concerned was an occupier. The follow ng passage is apposite in
this regard:

"It was sinmply a convenient word to denote a person who had a
sufficient degree of control over premises to put him under a
duty of care towards those who cane lawfully on to the prem ses

In order to be an 'occupier’ it is not necessary for a person to
have entire control over the prenmises. He need not have
excl usive occupation. Suffice it that he has some degree of
control. He may share the control with others. Two or nore nmay
be occupi ers. And whenever this happens, each is under a duty to
use care towards persons conming lawmfully on to the prenises,
dependent on his degree of control. If each fails in his duty,
each is liable to a visitor who is injured in consequence of his
failure but each may have a claim to contribution from the
ot her."

85. To the sane effect is the decision in H & N Emanuel Ltd. .



Greater London Council & Anr. (supra) where the Court made the follow ng
observati ons:
"Any person was an occupier for the purposes of fire if he had a
sufficient degree of control over the premises and could say
with authority to anyone who cane there, "Do or do not Ilight a
fire," or "Put out that fire". If he could, he was I|iable for
negl i gence on the part of any person who canme there."

86. Coming to the facts of the case at hand, nerely because the
conmpany was the |l egal owner of the Ci nema premses, did not nean that the
Conpany and Conpany al one was the occupier thereof. The question whether

the Ansal Brothers (Sushil and Gopal) exercised any control over the
affairs of the Cnema, and its nmintenance was a pure and sinple question
of fact, on which a great deal of evidence was led at the trial, and

appreciated by the two Courts below. W have in the preceding part of this
judgnent referred to the findings of fact recorded by the Courts below on
that aspect. But, for the sake of conpleteness, we my refer to those
findings in some detail at this stage over again.

87. The trial Court and, so also, the H gh Court have bot h
concurrently held that Sushil and Gopal Ansal were, at all nmaterial tines,
at the helmof the affairs of the conpany that owned Uphaar cinena. Al

crucial decisions relating to the cinema including decisions regarding
installation of DVB transforner on the premi ses, closure of the right side
exit & gangway and rearrangenment of the seating plan in the balcony were
taken while either one or the other of the two was either a Director or
Managi ng Director of the conmpany. Both the Courts have further found that
Ansal brother’s control over the day-to-day affairs and the staff enployed
to l ook after the cinema managenent continued even upto the date of the
incident. In particular the Courts bel ow have concurrently held that the
decision to install the DVB transformer and to |let out various parts of the
premnmi ses for conmercial use in violation of the sanctioned plan were taken
by Sushil Ansal as Managing Director of the conpany. Applications for
grant of the cinema |icense and subsequent renewal s were found to have been
made by himas the representative |licensee on behalf of the conpany even
after his purported retirement fromthe Board of Directors. Not only that,
the Courts bel ow have concurrently held that Sushil Ansal was exercising a
hi gh degree of financial control over the affairs of the conpany and the
cinena owned by him Gopal Ansal was sinmilarly exercising an equally
extensive degree of financial control even after his retirenent as
Director. The Courts bel ow have also found that all decisions relating to
changes in the bal cony seating arrangenent and installation of additiona
seats were taken during Gopal Ansal’s termas Managing Director and at his
request. The Courts have noticed and relied upon the Show Cause Notice
dated 28th May, 1982 in which Gopal Ansal, the Managing Director, was
cautioned about the dangerous practice being followed by the cinem
managenent of bolting the doors of the cinema hall during the exhibition of
the films. An assurance to the effect that such a practice would be
di sconti nued was given by Gopal Ansal as Managing Director of the conpany.

88. In conclusion the H gh Court has outlined eight decisions which
were directly attributable to the Ansal brothers including decisions
relating to the day-to-day affairs and comrercial use of the cinema
prem ses as al so the seating arrangenent in the balcony and in no uncertain
terns rejected the argunment that Ansal brothers had nothing to do wth the
conpany and the cinema after their retirement fromthe Board of Directors
in 1988. All these findings are, in our opinion, supported by overwhel m ng
evi dence on record which satisfactorily proves not only that Ansal brothers
continued to exercise all pervasive control over the affairs of the cinem
but al so because the cinema license, at all material times, showed Sushi
Ansal as the representative license of the Uphaar G nema. Qur attention
was al so drawn to an affidavit filed by Sushil Ansal nmarked as EX PW50/B
i n which Sushil Ansal unequivocally acknowl edged that he was the occupier
of the cinema. The relevant portion of the affidavit reads as under
"I, Sushil Ansal, s/o Late Shri Charanji Lal, R o N 148
Panchshila Park, New Del hi, Chairman of Geen Park Theatres
Associated (P) Ltd., 115 Ansal Bhawan, 16 Kastuba Gandhi Marg,



New Del hi - 110001, am applying for renewal of License for the
year 1992-93. | have not w thout permission, transferred the
Li cense or the Licensed place or the G nematographs to any
person during the year 1991-92 to exhibit filns in the Licensed
place. | amstill the occupier of the |icensed premses and
owner of the G nematograph.”

(enphasi s suppl i ed)

89. The Courts bel ow have, in our view, «correctly noticed the fact
that not one out of a total of 5000 shares of the conpany was ever owned by
anyone outside the Ansal family. The Courts have al so placed reliance upon
the depositions of Pranav Ansal (PW109), V.K  Aggarwal (PW113), Subhash
Verma (PW114) and Kusum Ansal, wife of Sushil Ansal (PW115) to conclude
that all these persons who were Directors or had financial powers on the
date of the incident were conpletely unaware of the affairs of the conpany
as well as the cinema enterprise, a fact, that goes a long way to prove
that the cinema was bei ng managed by Ansal brothers who had a conplete sway
over its affairs. What is worse is that sone of these w tnesses expressed
their ignorance about whether they were Directors or whether they had

financial powers within the conmpany or that the conpany was still involved
i n cinema business.

90. The cunul ative effect of the above facts and circunstances proved
by cogent evidence placed on record by the prosecution, in our view, fully
supports the prosecution case that Sushil and Gopal Ansal were in ful
control over the affairs of the conpany which owned the cinema, as well as
the cinema itself, at all material times, including the date of the

incident. W have, therefore, no hesitation in affirmng the finding that
the Ansal brothers - Sushil and Gopal were both occupiers of the cinema
complex as on the date of the incident in which capacity they owed a duty
to care for the safety of the patrons visiting/conming to the prenises

91. It was contended by M. Jethmalani that the offence if any having
been conmtted by the conmpany, officers of the conmpany could not be
vicariously held guilty of crimnal negligence. Reliance, in support of

that subm ssion was placed by M. Jethnal ani upon the provisions of Section
141 of the Negotiable Instruments Act and the decisions of the Court in
S.MS. Pharmaceuticals Ltd. v. Neeta Bhalla (2005) 8 SCC 89, JK Industries
and others v. Chief Inspector of Factories and Boilers (1996) 6 SCC 685.
It was urged that in the absence of any provisions in the IPC rendering the
officers of the conpany vicariously liable for prosecution for the offences
conmmitted by the conpany, there was no question of the appellant Ansa
brothers being held guilty that too for an offence comritted Ilong after
they had ceased to hold any position in the conpany. W regret our
inability to accept that submission. W say so because the appellants have
not been prosecuted as officers of a company accused of commtting an
offence, nor is it the case of the prosecution that the appellants are
vicariously liable as in the case of those falling under Section 141 of the
Negoti abl e Instrunents Act. The prosecution case on the other hand is that
in their capacity as occupiers the appellant Ansal brothers had a duty to
care for the safety of the patrons which duty they grossly neglected. The
entire substratumof the case is, therefore, different from the assunption

on which M. Jethnmalani has built his argunent. The assunption being

m spl aced, the argunent can be no different.

(vii) Degree and nature of care expected of an occupier of a cinem
bui I di ng:

92. What is the degree of care expected fromthe occupier of a cinem

is the next question to which we nust advert at this stage. Two

fundanental principles nmust be noticed at the threshold while answering
that question. The first is that the degree and nature of care expected of
an occupi er depends upon the fact situation in which the duty to care
ari ses. The second and equally inportant principle at comon law is that
the degree of care in a given fact situation would depend upon whether the
person to whomthe duty is owed is a contractual visitor, invitee, |icensee
or trespasser. O these the occupier owes the highest degree of care to a
contractual visitor viz. a person who pays consideration to be present on

the prenises for sone purpose; whatever that purpose be. At conmon | aw
there is an inplied termin the contract between the occupier and the
visitor that the occupier’s prenmses shall be reasonably safe. The

occupier’s duty nmust be held to have been breached if any injury is caused



to a contractual visitor by any defect in the premises apart from a |atent
defect. Wnfield & Jolowicz on Tort (Sixteenth Edition) explains the duty
of an occupier to take care towards different categories of visitors in the
fol | owi ng passage

"At comon law the duties of an occupier were cast in a
descendi ng scale to four different kinds of persons and a brief
account is necessary to gain a full understanding of the Act.
The hi ghest degree of care was owed by the occupier to one who
entered in pursuance of a contract with him (for exanple a guest
in an hotel): in that case there was an inplied warranty that
the prenises were as safe as reasonable care and skill could
make them A lower duty was owed to the "invitee", that is to
say, a person who (without any contract) entered on business of
interest both to hinmself and the occupier (for exanple a
custoner coming into a shop to viewthe wares): he was entitled
to expect that the occupier should prevent danage from unusua
danger, of which he knew or ought to have known. Lower stil
was the duty to the "licensee", a person who entered wth the
occupier’s express or inplied permssion but wthout any
community of interest with the occupier: the occupier’s duty
towards himwas to warn himof any conceal ed danger or trap of
whi ch he actually knew. Finally, there was the trespasser, to
whom under the original comon |aw there was owed only a duty to
abstain fromdeliberate or reckless injury.

93. One of the earliest comon |aw decisions regarding occupier’s
liability to visitors is in Mlenan v. Segar (1917) 2 KB 325 where an
i nnkeeper was held liable for injury caused to a guest while escaping from
afireinthe inn. The fire was caused because there was no proper
mechani sm for conveying the snoke and burning soot fromthe kitchen chimey
to the atnosphere. The mechani smfor conveying the snoke had been installed
in 1910 by an architect enployed by the landlord from whom the innkeeper
had taken the prem ses on | ease. However, the fact that the defect arose
fromthe architect’s negligence did not prevent liability from being
i nposed on the innkeeper. The relevant portion of the judgnent is as
fol |l ows:

"Where the occupi er of prenises agrees for reward that a person
shall have the right to enter and use them for a nutually
contenpl at ed purpose, the contract between the parties (unless
it provides to the contrary) contains an inplied warranty that
the prenises are as safe for that purpose as reasonabl e

care and skill on the part of anyone can nake them The rule is
subject to the linitation that the Defendant is not to be held
responsi bl e for defects which could not have been di scovered by
reasonabl e care or skill on the part of any person concerned
with the construction, alteration, repair, or nmintenance of the
premnmi ses: and the head-note to Francis v. Cockrell nust to this
extent be corrected. But subject to this limtation it matters
not whether the lack of care or skill be that of the Defendant
or his servants, or that of an independent contractor or his
servants, or whether the negligence takes place before or after
the occupation by the Defendant of the premses."

94. To the common law duty of <care is at tines added a further
obligation which too the occupier nust discharge in order that his duty to
care can be said to have been fully discharged. Such duties are often cast
under statutes enacted by the legislature or in Rules & Regulations framed
in exercise of powers del egated under such enactments. These additiona
saf equards against injury tolife and linmb of innocent parties who are
working in the prem ses or who visit such premses, in large nunbers, are



in public interest and inply that even the "State’ in al | its
mani f estations is concerned about the safety of those visiting such public
pl aces, be it a cinema hall as in the case at hand or any other place of
entertai nnent or a place where people go for any other purpose whether as
contractual visitors or otherwi se. The existence of such a statutory duty
especially one that concerns safety of the visitors adds another dinension
to the duty to care to which we shall presently advert. But before we do
so we need to exani ne whet her any such statutory duty was cast wupon the
occupi er of the cinema and if so what was the nature of that duty.

95. The C nematograph Act, 1952 inter alia regulates exhibition of
filnms by means of cinematographs. Section 10 of the Act, provides that
save as ot herw se provided under Part |1l of the Act no person shall give

an exhibition by nmeans of a cinematograph elsewhere them in a place
licensed wunder this part or otherwise than in conpliance wth any
conditions and restrictions inposed by such license. Section 12 of the Act

stipulates the restrictions on powers of the Ilicensing Authority and
forbids grant of a |icense except where he is satisfied that the rules nade
under Part Ill have been substantially conplied wth and adequat e

precautions have been taken in the place in respect of which the license is
to be given to provide for safety of persons attendi ng exhibitions therein.
Section 16 of the Act enpowers the Governnent to nmake rul es under Part 11
of the Act, which part as noticed above also nmakes safety of persons
attending the exhibition an inportant requirenent. Rule 10(1) of the Del hi
Ci nemat ograph Rules franed in exercise of the said power explicitly nakes
the licensee responsible for the safety of those attending the exhibition
of films. It reads:
"10(1) The licensee shall be responsible for conpliance with the
provisions of these rules and wth the conditions of his
Iicense, for the maintenance of the licensed premses at al
times and in all respects in conformty wth the standards
prescribed by these rules and for taking all necessary neasures
bef ore any ci nemat ograph exhibition is comrenced to ensure the
safety of the public and his enpl oyees against fire and other

acci dent s.
(2) The licensee or sone responsible person nominated by him in
witing for the purpose shall be in general charge of the

i censed prem ses and ci nemat ograph during the whole time where
any exhibition is in progress.”
(enphasi s suppl i ed)

96. The rul es make further provisions for safety of the cinema goers.
For instance Rules 24 and 37 of the Del hi Cinematograph Act, 1953 provide
for attendants to carry electric torches for wuse in energency and for
keeping the fire appliances in working order and incharge of sonme person
specially appointed for the purpose. The said two rules nmay also be
extracted at this stage:
"24. Attendants and all nenbers of the staff enployed in the
bui I di ng during an exhibition shall carry electric torches for
use in emergency in the event of failure of the lighting.
37."Before t he comrencenent of each perf or mance t he
ci nemat ogr aph operator shall satisfy hinself that the fire
appl i ances, intended for use within the enclosure are in working
order, and during the performance such appliances shall be in
the charge of sone person specially appointed for that purpose,
who shall see that they are kept constantly available for use.”

97. The First Schedule to the DCR 1953 conpliance whereof is essentia

for grant and renewal deals extensively with several aspects npbst iif not
all of which deal with the safety of the cinema goers. For instance Para 3
of the schedule deals with external walls, Para 6 of the schedule deals
with the nunber of persons to be adnmitted, Para 7 with seating wthin the
hall, Para 8 with gangways, Para 9 with stairways, Para 10 with exits, Para
13 with ventilation, Para 15 with Parking, Para 16 with fire precautions

Para 34(1) with illumination of exits, passages, corridors and stairways,
Paras 35 and 36 with energency lights.

98. A conspectus of the provisions of the Act and the rules referred
to above shows that the duty to "ensure safety” of those entering a cinem



hall for watching the exhibition of a film is cast upon the occupier of
the hall. The use of words "taking all necessary nmeasures before a
ci nemat ogr aph exhibition is conmenced to ensure safety of the public and
his enpl oyees against fair and other accidents" |eaves no manner of doubt
that apart fromthe common |aw duty to care, the statutory provisions too
cast such an obligation upon the Iicence/occupier of the cinenma hall

99. That brings us to the question whether and if so what is the
effect of a statutory obligation to care for the safety of the visitors to
a cinema hall, where a duty to care otherw se exists under the comon | aw.

The answer can be best provided by a reference to the English decision in
Lochgelly Iron & Coal Co. Ltd. v. MMillan, (1934) AC 1. Areading of this
case woul d suggest that where a duty of care exists under common I|aw, and
this duty is additionally supported and clarified by statutory provisions,
a breach of the statutory duty would be proof enough of negligence. It
woul d not be open to the defendant in such a case to argue that the harm
was not foreseeable, since "the very object of the legislation is to put
that particul ar precaution beyond controversy".
100. The inport and significance of the case is explained in derk &
Li ndsell on Torts (Twentieth Edition) as foll ows:
"I'n Lochgelly Iron & Coal Co Ltd v. M Millan, the House of Lords
came close to equating an action for breach of statutory duty
with an action in negligence. Lord Atkin said that all that was
necessary to show "is a duty to take care to avoid injuring; and
if the particular care to be taken is prescribed by statute, and
the duty to the injured person to take the care is |ikew se
i nposed by statute, and the breach is proved, all the essentials
of negligence are present”. Negligence did not depend on the
Court agreeing with the legislature that the precaution ought to
have been taken, because the "very object of the legislation is
to put that particular precaution beyond controversy". On this
approach breach of a statutory duty constitutes negligence per
se, but it applies only to legislation which is designed to
prevent a particular mschief in respect of which the defendant
is already under a duty in comon law. Failure to neet the
prescribed statutory standard is then treated as unreasonable
conduct anounting to negligence, because a reasonable man woul d
not ignore precautions required by statute, and the defendant
cannot claim that the harm was unforeseeable because the
| egislature has already anticipated it. The statutory standard
"crystallises" the question of what constitutes carel essness. On
the other hand, where |egislation does not deal with
circunstances in which there is an existing comon [|aw duty,
then, unless expressly stated, breach of the statute would not
give rise to an action, because the danages may greatly exceed
the penalty consi dered appropriate by the |egislature.”

101. Reverting back to the degree and nature of care expected of an
occupi er of a cinema hall, we nust at the outset say that the nature and
degree of care is expected to be such as would ensure the safety of the
visitors against all foreseeable dangers and harm That is the essence of
the duty which an occupier owes to the invitees whether contractual or
otherwi se. The nature of care that the occupier nust, therefore, take would
depend upon the fact situation in which duty to care arises. For instance,
in the case of a hotel which offers to its <clients the facility of a
swi mri ng pool, the nature of the care that the occupier of the hotel would
be expected to take would be different fromwhat is expected of an occupier

of a cinema hall. |In the former case, the occupier may be expected to
ensure that the pool is safe for use by the guests in the hotel, in that
the depth is safe for those using the diving board if any, that life guards
are on duty when children or other guests are using the pool, that

i medi at e nedi cal succor is provided to those who my neet wth any
accident, and so on. The nature of duty is in that sense different from
that of cinema owner/occupier, where all these may not form part of his

duty to care. In the case of a cinema hall the nature of an occupier’s
duty to care nmay, inter alia, require himto ensure rapid dispersal from
the hall in the event of any fire or other enmergency, and for that purpose

to provide suitabl e gangways and keep them clear of any obstruction, to
provi de proper exits, to keep the exit signs illumnated, to provide



emergency lighting, to provide fire fighting systens, alarmsystens and to
enpl oy and keep trained personnel on duty whenever an exhibition of
ci nemat ograph is in progress.

102. An occupier of a cinema would be expected to take all those steps
which are a part of his duty to care for the safety and security of al
those visiting the cinema for watching a cinenatograph exhibition. Wat is
inmportant is that the duty to care is not a onetime affair. It is a
continuing obligation which the occupier owes towards every invitee
contractual or otherwise every tinme an exhibition of the cinematograph
takes place. What is equally inportant is that not only wunder the common
| aw but even under the statutory reginen, the obligation to ensure safety
of the invitees is undeniable, and any neglect of the duty is actionable
both as a civil and crimnal wong, depending upon whether the negligence
is sinmple or gross.

103. In the case of gross negligence prosecution and damages may be
cl ai ned sinultaneously and not necessarily in the alternative. W nay at
this stage refer to a few pronouncenents to illustrate that the duty to

care and the nature of care expected of any person accused of conmitting an
of fence under Section 304A | PC has al ways been seen in the fact situations
in which the question arose. |In Bhalchandra Waman Pathe v. State of
Maharashtra 1968 Mah. L.J. 423 (SC) this Court was dealing with a case
where the regulations framed by the Conmissioner of Police, under the
Bonbay Police Act, required the driver of car to | ook ahead and see whether
there was any pedestrian in the crossing and if there was one to wait till
he crossed the carriage way. The accused in that case had failed to take
care and do that, resulting in the death of a pedestrian who was crossing
the road. The question that fell for consideration was whether the driver
was rash or negligent. This Court held that since the speed limt was 35
m | es per hour, and since the accused was driving the car at 35 nmles an
hour, there was no rashness on his part in the absence of any other
ci rcunst ance showi ng that he was driving at a reckless speed. Even so the
charge of negligence was hel d proved agai nst the accused as he had breached
the duty cast upon himto see whether there was any pedestrian to the
pedestrian crossing. Law, observed this Court, enjoined upon him and
ordi nary human prudence required himto do so. Failure of the accused to
exerci se that reasonable care and caution rendered him liable in crinina
law to a conviction under Section 304A of the IPC. This Court approved the
ratio of the decisions in Ildu Beg and Nidamarti cases (supra), that
di stingui shed 'rashness’ and 'negligence’, and held that while rashness
i mplies recklessness or indifference to consequences, negligence arises
fromneglect of a civic duty of circunspection, "which having regard to al
the circunstances out of which the charge has arisen, it was the inperative
duty of the accused person to have adopted." Rashness, observed this Court,
was undoubtedly a graver offence.
104. I n Bhal chandra @Bapu and Anr. v. State of Mharashtra, 1968 (3)
SCR 766, this Court was dealing with a case in which an explosion in a
factory manufacturing crackers had caused the death of some of the workers
and injured others. The findings recorded by the Courts below was that the
accused had in their possession unauthorized expl osives in contravention of
the Act and the Rules and had conmitted several breaches of those Rules and
the conditions of the license issued to them Relying wupon the decisions
of this Court in Kurban Hussein's case (supra) and Sul eman Rahiman Ml ani’s
case (supra), it was contended that nmere violation of Rules or terns of a
licence would not nmake the accused |liable for any punitive action against
them The decisions of this Court in Kurban Hussein’s and Suleman Rahiman
Mul ani’ s cases (supra) were distinguished by this Court and the conviction
of the accused under Section 304A | PC upheld in the foll ow ng words:
"...The facts of the present case are sonewhat different and
di stingui shable fromthose of the above two cases as wll be
clear froma close exam nation of the material evidence relating
to the substances which were being used in the manufacture of
the fire works etc. in the factory of the appellants..

XX XX XX

... Al though there was no direct evidence of the i mediate cause
of the expl osion but indisputably the explosives the possession



of which was prohibited under the notifications issued under the
Act were found in the shops or the prem ses where the appellants
carried on their business and the substances that have been
menti oned which were of a highly hazardous and dangerous nature
were apparently being used in the manufacture of the fire works
since they were found at the scene of the explosion, (vide the
evi dence nentioned before and the finding of the trial court and
the Additional Sessions Judge). As stated by Dindeshchandra PW
10 these expl osives had sensitive conpositions and even friction
or percussion could cause explosion. It is further proved that

in the factory itself where the explosion took place the persons
who were enpl oyed were nostly wonmen who brought their small

children with them and young children bel ow the age of 18 had
been enpl oyed in the manufacture of the fire works etc. The
factory was situate in close proximty to residential quarters.

It becane therefore all the nore incunbent on the appellants to
have conpl etely avoi ded the use of highly sensitive conpositions
of the nature nentioned above.

The decision which is apposite to the present case is the
one recently delivered by this Court on April 3, 1968 in Rustom
Sherior lrani v. State of Maharashtra. There the chimey of a
bakery had col |l apsed and 11 persons were killed and certain
persons were injured. The appellant had submitted no plan for
the alteration of the chimmey for the third time and had asked
just a mason to renove the iron pipe which had corroded and to
bring the height of the chimmey to 65 feet. The mason had told
himthat while the work was being executed it was unnecessary to
compl etely keep the bakery cl osed except during the period the
repair work was being done. After the chimey fell down a numnber
of officers visited the spot and inspected the bakery. The Chi ef
I nspector of Boilers was of the opinion that the cause of the
col | apse of the chimey was the explosion which occurred in it
because of the products of conbustion and gases not being
permitted to escape freely as a pipe of 6 inches dianeter had
been put instead of 12 inches dianeter. It is unnecessary to
refer to the detailed discussion of the evidence. It was
established that the construction of the new chimey had been
done without the advice of a properly qualified person. The
argunent raised was on the lines simlar to the one which had
been advanced in Kurban Hussein Mohanmedali Rangwalla v. State
of Maharashtra. It was mmintai ned that no negligence on the part
of the appellant had been established and it was on account of
the negligence of the mason that the chimmey had fallen down.
This Court was of the view that the proximate and efficient
cause of the deaths was the negligence of the appellant in
choosing a pipe of 6 inches diameter and asking a nason (who was
apparently not a qualified person) to carry out the alterations
and al so continuing working atl east one oven there during the
period while the alterations to the chi mey were being nmade.”

105. This Court referred with approval to Queen Enpress v. Bhutan |ILR
XVl All. 472 and Kanr-ud-din v. King Enperor 1905 PR 22(Cr) and English
decisions in Regina v. David Dant, 169 English Reports (C C. ) 1517 and Rex.
v. Pittwood (1902) 19 TLR 37 to hold that crimnminal negligence can be found
on varying sets of circunstances, and that the tests applied in the said
cases including the Iist of direct or efficient cause was fully applicable
to the case at hand. It is noteworthy that in Rex. v. Pittwood (supra), the
prisoner was charged with mansl aughter on the ground that he had been
negligent in not closing a gate when a train passed which it was his duty
to do with the result that Wite who was in a hay cart was killed while the
cart was struck by the train which cane when it was crossing the line. The
Court had in that case, held the prisoner liable as it was his duty to keep
the gate shut to protect the public against an onconming train. This act of
m sf easance was held to constitute gross negligence in the discharge of his
duty towards the public crossing the road, anounting to an offence of
mans| aught er .



106. In S.N. Hussain’s case (supra), this Court was dealing with an
R T.C. bus that nmet with an accident at a manned railway |evel crossing
whi ch was in the charge of a gateman whose duty it was to close the gate
when the train was expected to pass by. Wen the bus reached the |[evel
crossing the gate was open. The accused- bus driver finding the gate open
crossed the neter gauge track when suddenly a goods train dashed against
the bus on the rear side with the result that the bus was thrown off course
causing serious injuries to several passengers, one of whom was killed in
the accident. The appellant’s defense was that he was neither rash nor
negligent and the accident was unavoidable for he did not realize that a
goods train was passing at the time and since the gate was open he crossed
the railway crossing absolutely oblivious of the fact that a train was
appr oachi ng.

107. The Trial Court accepted that explanation and acquitted the
accused. The Hi gh Court reversed the order and convicted him This Court
relying upon the definition of crimnal rashness and crimnal negligence
given by Straight J. in Enpress v. Idu beg (supra) and in Bhal chandra Wanan
Pathe v. State of Maharashtra (supra) held that where a railway |evel
crossing was unmanned, it rmay be right to insist that the driver of the
vehicl e should stop the vehicle, look both ways to see if a train is
approaching and thereafter drive the vehicle after satisfying that there
was no danger in crossing the railway track. Where the Ilevel <crossing was
protected by a gatenman and the gateman opens out the gate inviting the
vehicles to pass, it will be too nuch to expect the driver to stop his
vehicle and | ook out for any approaching train. The Court accordingly
acquitted the appellant of the offence puni shabl e under Section 304A | PC
108. A conspectus of the decisions quoted above reveals that an offence
under Section 304A | PC nay arise under a variety of circunstances, ranging
fromreckl ess driving of vehicles to negligent handling of explosives in a
factory. In every case, this Court has been mindful to determine the nature
of care which ought to have been exercised by the accused person in the
context of all the facts and circunstances of that case. Mreover, this
Court has been careful while applying or distinguishing preceding case |aw
relating to Section 304A to read each case in the context of its owmn facts,
wi thout deriving fromit any general propositions to be applied in all
cases dealing with the same of fence. Therefore, the question of the nature
of care which ought to have been exercised by the occupiers of Uphaar
C nema, as ordinary prudent businessnen, mnust be decided solely on the
totality of the facts and circunstances of the present case.

109. In the case at hand, the claimfor conpensation has already been
awarded by the H gh Court and affirned by this Court, no natter against the
conpany as the owner of the cinema hall. Dealing with the question of

negligence, this Court in Minicipal Council of Delhi, Delhi v. Association
of Victinms for Uphaar Tragedy and Ors. (2011) 14 SCC 481 observed:

"27. At the outset it should be noted that the causes for
the calam ty have been very exhaustively considered by the High
Court and it has recorded a categorical finding about the
negligence and the liability on the part of the licensee and the
DVB. On the exami nation of the records, we agree with the High
Court that such a catastrophic incident would not have happened
if the parapet wall had not been raised to the roof level. |If
the said wall had not been raised, the fumes would have
di spersed in the atnospheric air. Secondly if one of the exits
in the balcony had not been blocked by construction of an
owner’s box and if the right side gangway had not been cl osed by
fixing seats, the visitors in the balcony could have easily
di spersed through the other gangway and exit into the unaffected
staircase. Thirdly if the cars had not been parked in the
i mMmediate vicinity of the transformer roomand appropriate pit
had been made for draining of transfornmer oil, the oil would not
have | eaked into the passage nor would the burning oil [I|ighted
the cars, as the fire would have been restricted only to the
transforner room Even if one of the three causes for which the
theatre owner was responsible, was absent, the calanmty would
not have occurred. The Licensee could not point out any error in
those findings. Utimately therefore the contention of the
Iicensee before us was not to deny liability but only to reduce
the quantumof liability fastened by the Hgh Court and to
increase the share of the liability of the three statutory



authorities.

XXX XXX XXX
57. The |licensee argued that the entire Iliability should be
pl aced upon the DVB. It was contended that DVB have installed a
transforner of a capacity of 1000 KV w thout obtaining the
statutory sanction/approval and without providing all the safety
measures which it was duty bound to provide under the relevant
Electricity Rules, and therefore, DvVB al one shoul d be
responsible for the tragedy. This contention has no nerit. In
fact none in the main hall (ground floor of the theatre) died.
Those on the second floor also escaped. It is only those in the
bal cony caught in noxious fumes, which died of asphyxiation. The
deat hs were on account of the negligence and greed on the part
of the licensee in regard to installation of additional seats,
in regard to closing of an exit door, parking of cars in front
of transformer roomby increasing parking from 15 to 35 and
other acts. We therefore reject the contention that DVB should
be nmade exclusively liable to pay the conpensation. W have
already held that the Licensing Authority and MXD are not
liable. Therefore, the liability will be 85% (Li censee) and 15%
(DvB)."

110. M. Jethnal ani, however, argued that the findings recorded by this
Court while dealing with the claimfor paynment of damages could not be nade
a basis for holding the appellant-Ansal Brothers guilty of an offence
puni shabl e under Section 304A of the IPC, not only because those findings
were not recorded in relation to the appellants but also because the
standard of proof required for award of conpensation was different from
that required to prove a crinmnal charge. There is nerit in t hat
contention. The standard of proof required being different, sinply because
damages have been awarded agai nst the owner of the cinema hall can be no
reason why the occupi er should be found guilty of gross negligence required
to be proved for an of fence under Section 304A. The claim for paynent of
conpensation was at any rate made and awar ded agai nst the conpany who owned

the cinema hall. This Court cannot in that view nake wuse of the findings
recorded in the conpensation case nor is it otherw se necessary for us to
do so for the evidence adduced at the trial 1is sufficient for wus to

i ndependently determ ne the question of negligence as also the «crimna
liability of the occupier of the cinena arising fromthe sane.

111. The nature of care in the case of cinena theatres would depend
upon three primary factors that the occupier of the cinema nust at all
times bear in nind. The first is that the cinema hall is an enclosed and

necessarily a dark space to which public at |arge have access on paynment of
a price for the ticket that entitles him to watch the exhibition of a
ci nemat ograph. Such theatres, at any given point of tinme, admt |arge
crowds of peopl e whose safety is the obligation of the occupier till such
time they | eave the precincts of the theatre. The duty to take care
regarding the safety of those adnmitted to watch an exhibition rests wth
the occupi er who can and ought to even by the nost ordinary standards of
prudence foresee that in the event of anything untoward happening whether
out of a fire incident or otherw se, those inside the cinema premses can
be safe only if they exit fromthe sane as rapidly as possible. Any del ay
whet her on account of obstruction in or around the exit points or in the
gangways can be reasonably foreseen by any prudent businessman running the
busi ness of exhibition of cinematographs to be extrenely hazardous and at
times suicidal, with the potential of claimng human |ives whether out of a
stanpede, panic or asphyxiation in the event of a fire. It does not
require any extra expertise for a cinema owner or the occupier of a cinenma
theatre to foresee such consequences and to take renedial steps to prevent
the sane as a part of his duty to care towards those visiting the theatre.

112. The second and equal ly inportant di nension relevant to the duty of
an occupier of a cinema theatre concerns the statutory provisions that
regulate such duties and nmke certain safety neasures essential. As

previously discussed, the effect of such statutory provisions where the
nature of care is specifically outlined is that an occupier cannot argue in
defence that any danger arising out of violation or non-adherence to the
provisions of the statute was not reasonably foreseeable by him The
decision of the House of Lords in Lochgelly's case (supra) succinctly



explains "the effect of an additional statutory burden cast upon an
occupi er where a comon | aw duty already exists."
113. The third dimension that nmust also be constantly borne in mnd
whil e determ ning whether the occupier had breached his duty to care
towards the safety of the patrons is "that degree of care which an occupier
is required to take is commensurate with the risk created" as held by Lord
Macnillan in Read v. J. Lyons & Co. Ltd. [1947] AC 156 and an earlier
decision in dasgow Corp v. Miir (1943) AC 448. The application of that
proposition is appropriate in the case at hand where the installation of a
DVB transfornmer within the cinema prenises had increased the degree of risk
on account of fire hazard which resultantly enhanced the degree of care
expected of the occupiers in maintenance of the safety neasures for the
safety of those inside the theatre.
114. Summari sing the common | aw duty as enhanced and reinforced by the
provi sions of Ci nematograph Act, 1952 and the DCR, 1953, the appellant-
Ansal brothers as occupiers of the cinema were duty bound to take care and
such care included the care to:
(i) To provide a seating arrangenment which ensured easy access
to exits to all patrons in the event of an energency, wherever they
may be seated
(i) To provide vertical and horizontal gangways of appropriate
width along all sides of the auditoriunfbalcony as well as down the
centre of the seating accommpdation to provide convenient access to
the exits.
(iii) To provide an adequate nunber of well-marked exits suitably
spaced al ong both sides of the auditorium bal cony and along the back
thereof, leading directly into at | east two i ndependent thoroughfares
so as to provide speedy egress to the patrons.

(iv) To provide at |east two stairways of adequate w dth for
public use, providing access to every upper floor in the building.

(v) To ensure that there was no obstruction in the gangways and
other pathways to the exits, as well as the staircases |eading to open
space.

(vi) To provide energency lighting and well-lit exit signs for

use in the event of a power failure or other emergency in order to
gui de patrons from out of the dark
(vii) To put in place a working public address and/or alarm
systemto warn patrons in the event of any danger so that they may
exit fromthe prem ses without delay or |oss of tine.
(viii) To provide an adequate nunber of fire extinguishers and/or
other fire-fighting equi pnrent and to keep themreadily available for
use in an energency at all tines.
(ix) To appoi nt an adequate number of torch men and persons in
charge of the fire-fighting equiprent to be present throughout the
duration of a filmexhibition to aid and guide patrons out of the
theatre as and when such a need ari ses.

(viii) Wiether the accused were negligent and if so, whether the negligence
was gross:

115. The Courts bel ow have concurrently found that the occupiers of the
cinema building had committed several deviations from the sanctioned
buil ding plan apart from breaches of statutory provisions. These deviations
and breaches nmay not have directly contributed to the death of the victins
in the instant case but the sane cannot be said to be wholly irrelevant for
pur poses of determ ning whether or not the occupiers had neglected their
duty to care and if they had, whether such neglect was gross in nature.
The concurrent findings of the Courts below in the nature of deviations
from the sanctioned building plan of the cinema and the statutory
requi renents may be enunerated as under: -

(1) That the occupiers pernitted the installation of a DVB transformer
within the cinema prem ses, although the building plan did not envisage or
permit any such installation. The occupi er’s contention t hat t he

installation of t he transf or ner was under coer ci on remai ned
unsubst anti at ed.
(2) That the rear parapet wall behind the transformer room was

constructed upto the ceiling height thereby preventing snoke rising from
the burning transformer oil and the cars parked in the parking area from
di spersing into the open atnosphere.

(3) That the stairway leading to the terrace was obstructed by the



installation of a full width door in the staircase landing as well as
construction of a reception counter in the staircase leading to the terrace
by Sarin Associates one of the tenants inducted by the owners.

(4) That the exhaust fans opened into the staircase rather than into
an open space thereby defeating the purpose of their installation
(5) That a honeopathic dispensary was constructed above the ranp

behind the transforner room which was found to be and described as a fire
hazard during MCD inspections since 1983.

(6) That the staircase around the lift leading to the basenment was being
used by Ms Sehgal Carpets by conversion of that area into an office was an
addi ti onal hazard and agai nst the sanctioned pl an.

(7) That the enclosure of the open space adjoining the transfornmer
roomto be used as a ticket counter and the creation of a glazed verandah
next to the Manager’s room were al so deviations fromthe building plan.

(8) That conversion of the Operator roomon the second floor
into an office-cumbar roomtoo was a deviation
(9) That letting out of the top floor as office space wth wooden

partitions was al so a deviation and was pointed out to be a safety hazard
during fire safety inspections.

(10) That out of 22 fire extinguishers seized after the incident from
various parts of the building including the parking lot and balcony, 10
were enpty, 4 were not working properly while 1 was leaking from the top.
This nmeant that only 7 of such extinguishers were in working condition

(1) That neither the Projector Operator nor any other person present
during the exhibition of the cinematograph was trained in fire fighting as
required in DCR 1953.

116. The above deviations, it was rightly contended by M. Jethmal an

did not constitute the causa causans for the death of the victins in the
instant case. Even so two inferences are clearly available from these
deviations nanely (i) That the occupiers of the cinema building were not
sensitive towards the demands of safety of the patrons and anply showed
that the safety of the visitors to the theatre was a matter of low priority
for the occupiers and (ii) That the deviations raised the level of risk to
the safety of the patrons which in turn required the occupiers to
proportionately raise the level of their vigil and the degree of care in
regard to the safety of those visiting the cinema. Instead of renmpbving the
devi ations and the perceived fire hazards and thereby reducing the risk of
exposing the patrons to avoi dable dangers to their safety the occupiers
committed several breaches that directly contributed to the 1loss of
val uabl e hunman lives. For instance both the Courts have concurrently held
the follow ng breaches to have been established, by the evidence adduced by
t he prosecution:

1) That the cinema did not have any functional Public Address System
necessary to sound an alarm in the event of a fire or other
ener gency. The PA system of the cinema was found to be
dysfunctional at the tine of the occurrence hence could not be used
to warn or to sound an alarmto those inside the cinema to exit
fromthe hall and the bal cony.

2) That the energency lighting even though an essential requirenent

and so also the well-lit exits stipulated under the DCR 1953 were
conspi cuous by their absence. The failure of the electric supply
on account of tripping of the min supply lines consequently

pl unged the cinenma hall and the bal cony area into darkness | eaving
those inside the bal cony panic stricken and groping in the dark to
find exits in which process they got fatally exposed to the carbon
nmonoxi de | aden snoke that had filled the hall.

3) That bl ocking of the vertical gangway along the rightnost wall and
the narrowing of the vertical gangway along the right side of the
m ddle exit by installation of additional seats had the effect of
depriving the patrons of the facility to use the right side gangway
and the gangway along the nmiddle exit for quick dispersal from the
bal cony

4) That the closure of the right side exit in the balcony area by
installation of a private eight-seater box pernmanently cut off
access to the right side staircase and thereby violated not only
the DCR 1953 but al so prevented the patrons from using that exit
and the right side stairway for quick dispersal fromthe bal cony.

5) That the introduction of the newexit in the left wng of the
bal cony in lieu of the closed right side exit did not make wup for



the breach of Para 10 (4), First Schedule of DCR 1953 which
mandat es that exits on both sides of the auditoriun bal cony.

6) That failure to introduce fourth exit even when the total numnber of
seats in the bal cony had gone above 300 with the addition of 15
nmore seats installed in 1980, further conpronised the safety
requirenents statutorily prescribed under the DCR

7) That bolting of the niddle entry/exit doors leading into the foyer
obstructed the flow of patrons out of the bal cony exposing them to
poi sonous gas that spread into the hall for a longer period then
what was safe for the patrons to survive

8) That the absence of any staff nmenbers to open the exit gates and to
generally assist the patrons in quick dispersal from the balcony
resulted in the patrons inhaling poi sonous gas and dyi ng because of
asphyxi ati on.

9) That the bolting of the door |leading fromthe foyer into the right
side staircase and outside which had to be forced open also
prevented the quick dispersal and led to a large nunber of
causalities.

10) That construction of the refreshnent counter near the exit gate of
the first floor and another near the second floor inhibited free
passage of the patrons

117. That the breaches enunerated above have been proved by the
evi dence adduced at the trial is concluded by the concurrent findings
recorded by the two Courts below. There is, in our opinion, no perversity
in the conclusions drawn by the Courts below on the aspects enunerated
above. In the light of those conclusions it can be safely said that the
occupiers had coimmitted a breach of their duty to care and were, therefore,
negl i gent.
118. The argunent that the incident in question was not reasonably
foreseeable nust in the |ight of what is stated above be rejected. So also,
the argument that since no untoward incident had occurred for nany years
prior to the occurrence that clained so many lives, the same indicated that
the occurrence was not reasonabl e foreseeabl e deserves to be nmentioned only
to be rejected. A simlar contention had in fact been rejected by this
Court even in Kurban Hussein's case (supra), where this Court said
"In particular it is urged that this nethod of work has
been going on for sone years and no fire had broken out and this
shows that though there may have been possible danger to hunman
life fromsuch fire or conbustible matter there was no probable
danger. W are unable to accept this contention. The fact that
there was no fire earlier in this roomeven though the process
had been going on for sonme years is not a criterion for
determ ni ng whether the onission was such as would result in
probabl e danger to human life."

119. To the sanme effect is the observation nmade by this Court in State
t hrough PS Lodhi Col ony, New Del hi v. Sanjeev Nanda (2012) 8 SCC 450, where
this Court held that just because the accused in that case had driven for
si xteen kil onmeters without any untoward incident did not by itself provide
hima defence, or prove his innocence.

(viii) Whether the accused were negligent and if so, whether the negligence

was gross:

120. The question then is whether the negligence of Ansal brothers-the
occupi ers of the cinema was so gross so as to be culpable wunder Section
304A of the IPC. Qur answer to that question is in the affirmative. The
reasons are not far to seek. In the first place the degree of care
expected froman occupier of a place which is frequented everyday by
hundreds and if not thousands is very high in conparison to any other place
that is less frequented or nore sparingly used for public functions . The
hi gher the nunmber of visitors to a place and the greater the frequency of
such visits, the higher would be the degree of care required to be observed
for their safety. The duty is continuing which starts wth every
exhi bition of cinenatograph and continues till the patrons safely exit from
the cinema conplex. That the patrons are adnitted to the cinema for a
price, nmakes themcontractual invitees or visitors qua whom the duty to
care is even otherw se higher than others. The need for high degree of care
for the safety of the visitors to such public places offering entertainnment
is evident fromthe fact that the Parlianment has enacted the C nenmatograph



Act and t he Rul es, whi ch cast specific obligations upon t he
owner s/ occupiers/licensees with a view to ensuring the safety of those
frequenting such places. The annual inspections and the requirenents of No
bj ection Certificates to be obtained from authorities concerned is yet
anot her indicator of how inportant the |aw considers the safety of the
patrons to be. Any question as to the nature and the extent of breach nust
therefore be seen in the backdrop of the above duties and obligations that
ari se both under the common | aw and the statutory provisions alike. Judged
in the above backdrop it is evident that the occupiers in the present case
had showed scant regard both for the letter of |law as also their duty under
the conmmon law to care for the safety of their patrons. The occupiers not
only committed deviations fromthe sanctioned building plan that heightened
the dangers to the safety of the wvisitors but continued to operate the
cinema in contenptuous disregard for the requirenents of lawin the process
exposing the patrons to a high degree of risk to their lives which some of
themeventually lost in the incident in question. Far from taking any
additional care towards safety of the visitors to the cinema the occupiers
asked for permission to place additional seats that further conprom sed the
safety requirenents and raised the level of risks to the patrons. The
history of litigation between the occupiers on the one hand and the
Governnment on the other regarding the renoval of the additional seats
permtted during national energency and their opposition to the concerns
expressed by the authorities on account of increased fire hazards as also
their insistence that the addition or continuance of the seats would not
affect the safety requirenents of the patrons clearly showed that they were
nmore concerned with naking a little nore noney out of the few additiona
seats that were added to the cinema in the bal cony rather than nmaintaining
the required standards of safety in discharge of the comon |aw duty but
al so under the provisions of the DCR 1953.

(ix) Further contentions urged in defence and findings thereon

121. Appearing for the appellant Sushil Ansal , M. Jet hral ani
strenuously argued that the death of 59 persons in the incident in question
was caused by the fire that started from the DVB transforner, which was
poorly mai ntai ned and shabbily repaired by the DVB officials on the norning
of 13th June, 1997 the date of incident. The causa causans for the |oss of
human lives thus was the transformer that caught fire because of the
negl ect of the DVB officials who did not even have a crinping machine to
repair the transformer properly. The absence of an oil soaking pit in the
transforner roomwas also a reason for the oil to spill out from the
transfornmer roomto spread the fire to the parking area from where snoke
containing | ethal carbon nonoxide rose, and due to chimey effect, entered
the hall to cause asphyxiation to those inside the balcony. He wurged that
there was no evidence that any death had taken place inside the balcony
whi ch proved that nmost if not all the patrons sitting in the balcony had
exited fromthat area, but died on account of the poisonous effect of the
gas enough to kill human being within nmnutes of exposure. Heavy reliance
was placed by M. Jethmal ani upon the decision of this Court in Kurban
Hussein's case (supra) in support of his subm ssion that the causa causans
in the case at hand was the fire in the DVB transfornmer and not the alleged
deviations in the building plan or the seating arrangement or t he
obstructions in the staircase, that |led out of the cinema precincts.

122. M. Harish Salve, appearing for the CBI and M. K T.S  Tulsi
appearing for the Victins Association contended that while there was no
quarrel with the proposition that death nust be shown to have occurred as a
direct, inmediate or proximate result of the act of rashness or negligence,
it was not correct to say that the deaths in this case had occurred because
of the fire in the transforner. It was also not correct to draw any
anal ogy on facts with any other decided case including that of Kurban
Hussein (supra). Failure of the victins to rapidly exit from the snoke
filled atnmosphere in the balcony area because of obstructions and
devi ations proved at the trial was the real, direct and i medi ate cause for
the death of the victinms in the present case who would have safely escaped
t he poi sonous carbon nonoxide gas only if there were proper gangways,
exits, enmergency lights, an alarmsystem in working condition and hunan
assi stance avail able to those trapped inside the hall.

123. W have at sone length dealt with the ingredients of an offence
puni shabl e under Section 304A of the IPC in the earlier part of this
judgnent. One of those ingredients indeed is that the rash or negligent act
of the accused ought to be the direct, inmmediate and proxi mate cause of the



death. W have in that regard referred to the decisions of this Court to
whi ch we need not refer again. The principle of law that death nust be
shown to be the direct, inmediate and proximate result of the rash or
negligent act is well accepted and not in issue before us as an abstract
proposition. What is argued and what falls for our determ nation is whether
the causa causans in the case at hand was the fire in the DVB transforner
as argued by the defence or the failure of the victinms to rapidly exit from
the bal cony area. Two aspects in this connection need be borne in nind.
The first is that the victinms in the instant case did not die of burn
injuries. Al of themdi ed because of asphyxiation on account of prol onged
exposure to poisonous gases that filled the cinema hall including the
bal cony area. Fire, whatever may have been its source, whether from the
DVB transformer or otherw se, was the causa sine qua non for wthout fire
there woul d be no snoke possible and but for snmoke in the balcony area
there woul d have been no casualities. That is not, however, the sanme thing
as saying that it was the fire or the resultant snoke that was the causa
causans. It was the inability of the victine to nove out of the snoke

filled area that was the direct cause of their death. Placed in a snoke
filled atnmosphere any one would distinctively try to escape fromit to save
hinself. |If such escape were to be del ayed or prevented the causa causans

for death is not the snmoke but the factors that prevent or delay such
escape. Let us assune for instance that even when there are adequate
nunber of exits, gangways and all other safety nmeasures in place but the
exits are | ocked preventing people from escaping. The cause of death would
in such case be the act of preventing people from exiting from the snoke
filled hall, which may depending upon whether the act was deliberately
i ntended to cause death or unintended due to negligence, anount to cul pable
homi ci de anobunting to nurder or an act of gross negligence punishable under
Section 304A. Sinmlarly take a case where instead of four exits required
under the relevant Rules, the owner of a cinema provides only one exit,
whi ch prevents the patrons from exiting rapidly from the snoke filled
at mosphere, the causa causans would be the negligent act of providing only
one exit instead of four required for the purpose.
124. It would in such circunstances make no difference whether the fire
had started froma source within the cinena conplex or outside, or whether
the occupiers of the cinenma were responsible for the fire or sonmeone else.
The inportant question to ask is what the i medi ate cause of the death was.
If failure to exit was the i medi ate cause of death nothing further need
be considered for that would constitute the causa causans. That is what
happened in the case at hand. Snoke entered the cinema hall and the bal cony
but escape was prevented or at |east delayed because of breach of the
common | aw and statutory duty to care
125. The second aspect is that while the rash or negligent act of the
accused nust be the causa causans for the death, the question whether and
if so what was the causa causans in a given case, wuld depend upon the
fact situation in which the occurrence has taken place and the question
arises. This Court has viewed the causa causans in each decided case, in
the facts and circunstances of that case. |If Hatims failure to stir the
hot wet paint while Rosin was being poured into it was held to be causa
causans, in Kurban Hussein's case (supra), the failure of the motorist to
| ook ahead and see a pedestrian crossing the road even when the notorist
was driving within the speed limt prescribed was held to be the causa
causans for the death in Bhal chandra Waman Pathe v. State of Mbharashtra
(supra). 1In Bhalchandra @Bapu and Anr. v. State of Mharashtra (supra)
where an explosion in a factory manufacturing crackers claimed lives, this
Court found that use of explosives wth sensitive conpositions was the
i medi at e cause of the explosion that killed those working in the factory.
In Rustom Sherior Irani’s case (supra), this Court found the new chimey of
the Bakery was being erected without the advice of a properly qualified
person and that the factory owner was responsible for neglect that caused
the expl osion and not the mason enpl oyed by himfor erecting the chinmmey.
The decision in Kurban Hussein's case (supra) was cited but distinguished
on facts holding that the choice of the |ow dianeter pipe and engaging a
mere mason not properly qualified for doing the job were the cause of the
accident resulting in causalities.
126. It is in that view, not correct to say that the causa causans in the
present case ought to be determined by matching the colours of this case
with those of Kurban Hussein's case (supra). The ratio of that case |lies
not in the peculiar facts in which the question arose but on the statenent



of law which was borrowed fromthe judgnent of Sir Lawence Jenkins in
Enmperor v. Orkar Ranmpratap (supra). The principle of law enunciated in
that case is not under challenge and indeed was fairly conceded by M.
Salve and M. Tulsi. Wat they argued was that when applied to the facts
proved in the present case, the causa causans was not the fire in the
transforner but the breaches comitted by the occupiers of the cinema which
prevented or at |least delayed rapid dispersal of the patrons thereby
fatally affecting them because of carbon nonoxide |laden gas in the snoke
filling the atnobsphere. The causa causans indeed was the closure of the
exit on the right side, the closure of the right side gangway, the failure
to provide the required nunber of exits, failure to provide enmergency alarm
system and even energency lights or to keep the exit signs illuninated and
to provide help to the victims when they needed the sanme nost, al

attributable to Ansal brothers, the occupiers of the cinema. W have,

therefore, no hesitation in rejecting the argunent of M. Jethmalani, which
he presented with comendable clarity, persuasive skill and tenacity at his
comrand.

127. M. Jethanal ani next argued that since the licensing authority had
on the basis of the no objection certificates issued by the concerned
authorities granted and fromtinme to time renewed the Cinema |licence, the

appel | ant - Ansal brothers were protected under Section 79 of the IPC for
they in good faith believed thenselves to be justified in lawin exhibiting
filme with the seating and other arrangenents sanctioned under the said
I'icence. Reliance in support of that submission was placed by M.
Jet hmal ani, upon the decision of this Court in Raj Kapoor v. Laxman (1980)
2 SCC 175.

128. M. Tulsi on the contrary argued that reliance upon Section 79 of
the IPC and the decision of this Court in Raj Kapoor's case (supra)
m splaced. He urged that imunity from penal action under the provisions
of Section 79 of the | PC was founded on good faith which was totally absent
in the case at hand where the occupiers of the cinema and even those who
were instrunental in the grant and renewal of the licence and no objections
were accused and even convicted by the Courts below There was, therefore,
no question of the appellants taking shelter under the licence, the terns
whereof were in any case breached by themto the misfortune of those who
lost their lives in the incident.

129. Section 79 of the IPC may, at this stage, be extracted:

1 "Section 79. Act done by a person justified, or by mistake of fact
believing hinself justified, by law - Nothing is an offence
whi ch is done by any person who is justified by law, or who by
reason of a mstake of fact and not by reason of a nistake of

law in good faith, believes hinmself to be justified by law, in
doing it."
130. A readi ng of the above shows that nothing would constitute an

of fence under the IPCif the act done is:
1) Justified in | aw,
I1) The act is done by a person who by reason of a m stake of
fact in good faith believes hinself to be justified by I|aw

in doing it.
131. In the case at hand the defence relies upon the latter of the two
situations, in which the benefit of penal inmunity wll flow if (a) the

person doing the act is acting under a nmistake of fact and (b) the person
doing the act in good faith believes hinself to be justified by law in
doing it. The expression 'good faith’ is defined in Section 52 of the |PC
as under:

"52. "Good faith".-- Nothing is said to be done or believed in
"good faith" which is done or believed wthout due care and
attention."

132. In order that Ansal brothers, occupiers of the cinema could claim

the benefit of Section 79, they were required to prove that the belief
whi ch they harboured about their act being justified in law was in good



faith. The use of expression 'good faith' necessarily brings in the
question whet her the person concerned had acted with due care and caution

If they had not, part (b) of Section 79 would have no application to the
case.

133. The duty to care for the safety of the patrons, we have explained
in the earlier part, was cast upon the Ansal brothers occupiers of the
cinema both in comon |aw as also in ternms of statutory provisions on the
subject. W have also held that the evidence adduced at the trial and the
concurrent findings recorded by the Courts below, have, established the
breach of that duty in several respects. For instance absence of any
Public Address Systemto warn those inside the cinema in the event of any
emergency was in the facts and circunstances of the case a part of the duty
to care which was breached by the occupiers. This duty was a continuing
obligation and had to be strictly discharged in respect of each cinema show
conducted in the theatre. The grant of a licence or its renewal by the
licensing authority did not in any manner relieve the occupiers of that
obligation which was inplicit even in the grant and the renewals thereof.
Simlarly, the requirement that the cinema nust have energency lights, fire
extingui shers and that the occupiers nmust provide help to the patrons in
the event of any emergency ensuring rapid dispersal fromthe enclosed area
were obligations that too were inplicit in the issue and renewal of the

cinematograph licence. Breach of all these obligations could not be
justified on the ground that a |icence was granted or renewed in favour of
the occupiers, licensee and no matter the duty to care towards safety of

the patrons was neglected by the theatre owners or occupiers. Failures in
the event of a mishap like the one at hand on account of failure of the
occupiers to discharge their legal obligations to take care for the safety
of the patrons cannot be held to be i mmune from prosecution sinply because
a licence to exhibit the filnms had been granted or renewed from tine to
tinme.
134. The argunent that the seating arrangenment in the balcony, the
pl acenment of the gangways, the nunber and the positioning of the exits,
were matters which were exam ned and approved by the concerned authority,
thereby entitling the occupiers to a bona fide and good faith belief that
they were on the right side of law, no doubt |ooks attractive on first
bl ush but does not stand closer scrutiny. The essence of Section 79 is a
belief entertained in good faith about the legitinmacy of what is being done
by the person concerned. Absence of good faith is enough to deny to him
the benefit that he claims. Good faith has in turn to be proved by
reference to the attendant circunstances. That is because good faith is a
state of mind which can be inferred only fromthe circunstances surrounding
the act in question. The test of ordinary prudence applied to such proved
attendant circunstances can help the Court deternmine whether an act or
om ssion was in good faith or otherwi se. Having said that, we would sinply
recall our findings recorded earlier that the fundanental obligation and
duty to care at all tines rested with the occupiers of the cinema and the
|icensee thereof. |In the discharge of that duty the occupiers were not
entitled to argue that so long as there was a license in their favour, they
woul d not be accountable for the loss of life or linb of anyone qua whom
the occupiers owed that duty. The duty to care for the safety of the
patrons, even independent of the statutory additions made to the sane,
required the occupiers to take all such steps and neasures, as would have
ensured qui ck dispersal fromthe cinema building of all the patrons inside
the prenises in the event of an energency. The statutory requirenments were,
in that sense, only additional safeguards which in no way nitigated the
common | aw duty to care, the degree of such care or the manner in which the
same was to be di scharged
135. That apart, a seating plan, which was in breach of the statutory
provi sions and conprom sed the safety requirenents prescribed under the DCR
1953, could hardly support a belief in good faith that exhibition of filns
with such a plan was legally justified. That is so especially when the
repeal of notification dated 30th Septenber, 1976 by which Uphaar was
permtted 100 nore seats was followed by a demand for renoval of the
additional seats. Instead of doing so the occupiers/owers assailed that
demand in Wit Petition No.1010 of 1979 before the High Court of Delhi in
which the High Court directed the authorities to have a fresh ook from the
stand point of substantial conpliance of t he provi si ons of t he
C nemat ograph Act. The High Court observed:

"11. Proposition No. 3: It has been already made clear above



that the relaxation was granted after considering the public
health and the fire hazard aspects. It is also clear that the
very fact that the relaxation could not be granted after bearing
these main considerations in mnd would show that there was sone
rule for the extension of the sitting accommobdation in these
theatres within the Rules, though the provision of some of the
addi tional seats nay perhaps have been to some extent contrary
to some of the Rules. It is not necessary for us to specul ate on
this question. It is enough to say that the result of the
cancel lation of the relaxation is sinply the withdrawal of the
relaxation. It does not automatically nean that all t he
addi tional seats which were installed in the cinema theatres
were contrary to the Rules and nmust, therefore, be dismantled
wi t hout any consi deration as to how many of these seats were in
consonance with the Rul es and how many of themwere contrary to
t he Rul es.

12. Qur finding on proposition No. 3 is, therefore, that the
Adnministration will apply their mind to the additional seats
with a view to determ ne which of them have contravened which

rules and to what extent. They wll bear in nmnd that the
compliance with the Rules is to be substantial and not rigid and
i nflexible."

136. If while carrying out the above directive, the authorities

concerned turned a blind eye to the fundanmental requirenment of the Rules by
ignoring the closure of the right side exit and gangway prescribed as an
essential requirenent under DCR 1953, they acted in breach of the rules and
in the process endangered the safety of the patrons. W shall presently
turn to the question whether the repeal of the notification had the effect
of obliging the occupier/licensee of the cinema to renove the seats and
restore the gangways and exits as originally sanctioned. But we cannot
ignore the fact that the occupiers/licensee of the cinema, had opposed the
removal of the additional seats even when the respondents in the wit
petition had expressed concerns about the safety of the patrons if the
additional seats were not rempoved which renoval it is evident would have by
itself resulted in the restoration of the right side gangway. So also the
authorities ought to have insisted on the restoration of the right side
exit by renoval of the eight-seater box which was allowed in the year 1978,
ostensi bly because with the right side gangway getting closed by additiona
seats occupying that space the authorities considered the continuance of
the right side exit to be of no practical use. Wthdrawal of relaxation in
the year 1979 ought to have resulted in the reversal of not only the fixing
of additional seats but all subsequent decisions that proceeded on the
basis thereof. It is difficult to appreciate how even applying the test of
substantial conpliance the authorities could consider the theatre to be
compliant with the DCR 1953 especially in so far as the sane related to an
i mportant aspect |ike gangways and exits so very vital for speedy dispersa
fromthe cinema hall. To add further confusion to the already conpronised
safety situation, the occupiers asked for addition of 15 nore seats in the
year 1980, which were also allowed, taking the nunber of seats in the
bal cony to 302, thereby, raising the requirenent of exits from 3 to 4 in
terns of para 10(2) of the First Schedule to DCR 1953. This requirenent
was not rel axable under proviso to Rule 3(3) of DCR 1953 and yet the
authorities gave a go by to the sane in the process, permtting yet another
breach that had the potential and did actually prove to be a safety hazard
for those inside the theatre on the fateful day. It is in the above
backdrop difficult to accept the subnission of the appellant occupiers that
they acted in good faith and are, therefore, protected against prosecution
under Section 79 of the |IPC

137. There is yet another angle fromwhich the matter can be exani ned.
Proviso to Section 5A of the Cinematograph Act, 1952 protects the applicant
seeking issue of a certificate, the distributor and the exhibitor as also
any other person to whomthe rights in the film nmay have passed against
puni shrrent under any law relating to obscenity in respect of any matter
contained in the film for which a certificate has been granted under



clauses (a) or (b) of sub-section (1) to Section B5A It r eads:

"Provided that the applicant for t he certificate, any
di stributor or exhibitor or any other person to whomthe rights
in the filmhave passed shall not be liable for punishnent under
any law relating to obscenity in respect of any nmatter contained
inthe filmfor which certificate has been granted under cl ause
(a) or clause (b)"
138. The above was added by Act 49 of 1981 with effect from 1st June,
1983. The decision in Raj Kapoor’'s case (supra) relied upon by M.
Jethmal ani was earlier in point of tine and is distinguishable because the
question there related to the effect of a certificate issued wunder Section
5A vis-‘'-vis the prosecution of the producer, director or the holder of
certificate for obscenity punishable under Section 292 of the IPC or any
other law for that matter. The addition of proviso to Section 5A (1)
(supra) in any case sets the controversy at rest and grants imunity to the
person exhibiting a filmto the public in accordance with the certificate
i ssued by the board. No such protection against prosecution is, however
avai l abl e to the holder of a cinena |icence against prosecution for a rash
or negligent act resulting in the death of anyone visiting the cinema and
puni shabl e under Section 304A of the IPC. In the absence of any such
protection against prosecution for rash or negligent act resulting in
death, wunlike the protection that the statute itself grants against
prosecution for obscenity, is a circunstance that strongly suggests that no
such protection was intended to be given to a licence holder against any
such prosecution. The argunment that absence of any such protection
notw t hst andi ng the occupi ers/owners of the cinema may be protected in
terns of Section 79 of the IPCis obviously founded on the plea that the
appel l ants were under a "nistake of fact" when they in good faith believed
thenselves to be justified in lawin exhibiting films in the theatre, by
reason of a license issued under the Act. The plea that the appellants were
under a 'm stake of fact’, however, remains unsubstanti ated. The concept
of mi stake of fact has been explained by Russel on Crime in the follow ng
wor ds:

"When a person is ignorant of the existence of relevant facts,
or mistaken as to them his conduct may produce harnful results
whi ch he neither intended nor foresaw.

XXX XXX XXX

M st ake can be adnitted as a defence provided (1) that the state
of things believed to exist would, if true, have justified the
act done, and (2) the m stake nust be reasonable, and (3) that
the mstake relates to fact and not to law. "

139. Rat anl al and Dhirajlal in their book "Law of Crimes" (23rd Edn.)
Page 199 sinmilarly explains the term"nistake" in the foll ow ng words:

""Mstake’ is not mere forgetfulness. It is a slip 'nmade, not by
design, but by m schance’. Mstake, as the term is wused in
jurisprudence, is an erroneous nental condition, conception or
convi ction i nduced by i gnor ance, ni sappr ehensi on or
nmi sunder standing of the truth, and resulting in some act or
om ssion done or suffered erroneously by one or both of the
parties to a transaction, but without its erroneous character
bei ng intended or known at that tine.

It may be laid dowmm as a general rule that an alleged
of fender is deenmed to have acted under that state of things
which he in good faith and on reasonable grounds believed to
exi st when he did the act alleged to be an offence.”

140. In the case at hand, the appellants-occupiers of the cinema, have
not been in a position to identify the facts qua which they were under a
m stake nor is it clear as to how any such mistake of fact would have
justified their act in law, |eave alone satisfy the third requirenment of
the m stake of fact being reasonable in nature. The three tests referred



to by Russel in the passage extracted above are not, therefore, satisfied
in the case at hand to entitle the appellant occupiers to the benefit of
Section 79 of the IPC
141. M. Jethnmal ani next contended that the withdrawal of notification
dated 30th Septenber, 1976 did not have the effect of <creating an
obligation for the occupiers of the cinema to renove the additional seats
that had been pernmitted under the said notification. In support of that
submi ssi on, he placed reliance upon Section 6 of the General auses Act,
1897 and two decisions of this Court which according to him support the
proposition that the principles underlying Section 6 are attracted even to
notifications no matter Section 6 does not in terns apply. Elaborating his
submi ssion M. Jethnmal ani contended that the repeal of an enactnent does
not affect the previous operation of any such enactment or anything duly
done or suffered thereunder. On the sanme principle wi t hdr awal of
notification dated 30th Septenber, 1976 could not, according to M.
Jethmal ani, affect the previous operation of the said notification or
anything duly done or suffered thereunder. This, contended M. Jethnal ani,
inplied that additional seats pernmitted wunder notification dated 30th
Sept enber, 1976 could continue in the theatre, no matter the notification
under which they were permtted was w t hdrawn.
142. We regret our inability to accept that |ine of reasoning. We say
so for reasons nore than one. In the first place Section 6 of the Genera
Cl auses Act does not, in our opinion, have any application to repeal of any
rule, notification or order. The provision nakes no reference to repeal of
a rule, notification or order. It reads:
"6. Effect of repeal.- Wiere this Act, or any 1] Central Act] or
Regul ati on made after the comrencenent of this Act, repeals any
enactment hitherto made or hereafter to be made, then, unless a
different intention appears, the repeal shall not-

(a) revive anything not in force or existing at the time at
whi ch the repeal takes effect; or

(b) af fect the previous operation of any enactnent so repeal ed
or anything duly done or suffered thereunder; or

(c) affect any right, privilege, obligation or Iliability
acquired, accrued or incurred under any enactnent so
repeal ed; or

(d) af fect any penalty, forfeiture or punishnent incurred in
respect of any offence commtted against any enactnent so
repeal ed; or

(e) af fect any investigation, |legal proceeding or remedy in
respect of any such right, privil ege, obligation
liability, penalty, forfeiture or punishnent as aforesaid;

and any such investigation, |egal proceeding or renedy may be
instituted, continued or enforced, and any such penal ty,
forfeiture or punishment may be inposed as if the repealing Act
or Regul ati on had not been passed."”

143. It is manifest froma reading of the above that the provision
applies only to repeal by (i) the General O auses Act or (ii) by a Central
Act or (iii) by Regulation of any enactment hither to make or hereinafter
to be nade. The expressions "Central Act" and "Regulation" appearing in
Section 6 have been defined in Sections 3(7) and 3(50) of the GCenera
Cl auses Act, 1897 respectively as under

"3. Definitions. - In this Act, and in all Central Acts and

Regul ati ons made after the comencenent of this Act, wunless

there is anything repugnant in the subject or contexts, -



XXX XXX XXX
(7) "Central Act" shall neans an Act of Parlianment, and shal

i ncl ude -

(a) an Act of the Donmnion Legislature or of the Indain
Legi sl ature passed before the commencenent of the Constitution

and
(b) an Act nmade before such comencenent by the Governor Genera
in council or the Governor GCeneral, acting in a legislative
capacity.
XXX XXX XXX
(50) "Regulation" shall nmean a Regulation nade by the

President [under article 240 of the Constitution and shal

i nclude a Regul ation nmade by the President wunder article 243
thereof and] a Regul ation made by the Central Governnent under
the Governnent of India At, 1870, or the Governnment of India
Act, 1915, or the Governnent of India Act, 1935."

144, There is in the light of the above no gainsaying that Section 6
does not have any application to, for instance, a rule, a notification or a
circular whether statutory or otherwise. It is confined to repeal of any

enactment already in existence or nmade after the enactnment of the Genera
Cl auses Act, 1897 by the General O auses Act, 1952, or a Central Act or
Regul ation within the neaning of those terns as defined in Sections 3(7)
and 3(50).
145. Secondl y, because the decisions in State of Oissa and Os. .
Ti taghur Paper MIls Co. Ltd. and Anr. (1985) Supp SCC 280 and Union of
India v. Gaxo India Ltd. and Anr. (2011) 6 SCC 668 do not extend the
application of Section 6 to statutory notifications as was sought to be
argued by M. Jethmalani. In Titaghur Paper MIls Co. Ltd.'s case (supra),
this Court was dealing with the supersession of notifications issued under
the Orissa Sales Tax Act on the tax liability accrued under the repealed
notification. Although this Court held that a tax liability that was
al ready incurred under the repealed notifications wuld rermain unaffected
by the repeal of the notification the decision does not go to the extent of
holding that Section 6 of the General Clauses Act or the principle
underlying the said provisions would be attracted to such repeal. The
reasoning for the conclusion of this Court, it appears, is based on first
principles nore than Section 6 or its relevance to the question of repea
of a notification. This is evident fromthe foll ow ng passage fromthe said
deci si on:
"66...By repealing and replacing the previous notifications by
other notifications, the result was not to wpe out any
liability accrued under the previous notifications. |If this
contention of the Respondents were to be accepted, the result
woul d be startling. It would nean, for exanple, that when a
notification has been issued under Section 5(1) prescribing a
rate of tax, and that notification is later superseded by
anot her notification further enhancing the rate of tax, all tax
liability under the earlier notification is wiped out and no tax
can be collected by the State Governnent in respect of any
transactions effected during the period when the earlier
notification was in force."

146. In daxo India Ltd.’s case (supra), all that this Court declared
was that the effect of a superseding notification would have to be
determ ned on a proper construction of the notification itself and not by
any single principle or |Ilegal consideration. The decision nentioned
Section 6 of the General Causes Act only to state that it would not apply
to notifications. This is evident fromthe foll owi ng passage from the said
deci si on:
"39...The view of this Court in some of the decisions is that
t he expression "supersession” has to be understood to anpbunt 'to
repeal’ and when notification is repealed, the provisions of
Section 6 of the General Causes Act would not apply to
notifications. The question whether statutory obl i gations
subsist in respect of a period prior to repeal of a provision of
a Statute or any subordinate |egislation promulgated thereunder
has to be ascertained on | egal considerations apposite to the



particular context. The mat t er is essentially one  of
construction. Such problens do not admit of being answered on
the basis of any single principle or |egal consideration.”

(enphasi s suppl i ed)

147. Thirdly, because the effect of withdrawal of the notification in
the instant case may have to be seen and determned on first principles. W
find it difficult to appreciate how the power to wthdraw a notification

the existence whereof was not disputed by M. Jethnmalani would renain
meani ngful and coul d be effectively exercised if the withdrawal of such a
notification was to | eave the benefit wunder the notification flowing in
perpetuity. The notification in question pernmitted additional seats to be
fixed in relaxation of the rules and, if the argunment of M. Jethmalani was
to be accepted, such relaxation and fixation of seats would becone
irreversible even when the Governnent could legitinmately exercise the power
to recall such a relaxation. This would be anomal ous and would have the
ef fect of emascul ating the power of recall itself. The power would be
meani ngful and so also its exercise, only if the sane could undo whatever
had al ready been done under it prospectively. Such an interpretation would
not only recognize the power of w thdrawal but also protect the previous
operation of the repealed notification no matter linted to the extent that
the occupi ers had benefitted by fixation of such seats and collection of
the price of the tickets sold upto the date of withdrawal

148. Last but not the least is the fact that the question whether
wi t hdrawal of notification dated 30th Septenber, 1976 woul d have the effect
of obliging the occupiers to renove the additional seats could and ought to
have been argued before the H gh Court in the wit petition filed by the
occupi ers/owners of cinema hall, in Isherdas Sahni & Bros and Anr. v. The
Del hi Administration and O's. AIR 1980 Del hi 147. No such contention was,
however, urged before the H gh Court in support of the challenge to the
demand for the renoval of the seats which demand was based entirely on
assunption that the withdrawal of the notification has had the effect of
obliging the owners/occupiers to restore status quo ante. The H gh Court
took the viewthat recall of the notification would call for a review qua
each cinema hall to determine whether the continuance of the seats was
substantially conpliant with DCR, 1953. The Hi gh Court accordingly directed
the authorities concerned to have a fresh look applying the test of
subst anti al compl i ance whil e det erm ni ng t he liability of t he
owners/occupiers to renpve the additional seats. The occupiers accepted
that direction. An exercise was accordingly undertaken though in our view

unsatisfactorily, for the authorities concerned failed to look into the
saf ety requirenents which ought to have been given forenpst inportance in
any such process. The least, therefore, that can be said is that the
argunent that no obligation arose to renove the additional seats by reason
of the repeal of the notification dated 30th Septenber, 1976 is untenable
not only on nerits, but also because the sane is no longer available in
vi ew of what has been stated above, and the fact that the question stands
concl uded by the judgment of this Court in Isherdas Sahni’'s case (supra).

149. W may at this stage deal with a threefold subm ssion made by M.
Jethmal ani. He contended that the appellant Ansal Brothers were entitled
to assune that the licensing authority had done its duty and satisfied
itself about the prem ses being adequately safe for those visiting the
same. Reliance in support of the submission was nade by M. Jethmal ani
upon the English decisions in Geen v. Fibreglass Ltd. 1958 (2) @BD 245,
Gee v. The Metropolitan Railway Company 1873 VIII QB. 161 and Grant v. Sun
Shi pping Co. Ltd. and Anr. 1948 AC 549.

150. The second linb of M. Jethnalani’s contention was that having
del egated their duties to persons like RM Puri whole-tinme Director and
the Managers enpl oyed for ensuring safety of those visiting the cinema, the
Ansal brothers were entitled to assune that those incharge of their duties
woul d faithfully and effectively discharge the same in a prudent manner

The enpl oyers of such enpl oyees could not be held vicariously |liable under
the IPC for the failure of the latter to do what was enjoined upon them in
terms of the duties attached to their enployment. Support for that

proposition was drawn by M. Jethmalani from the English decision in
Hazel dine v. C A Daw and Son Ltd. and O's. (1941) 2 KB 343. The third linb
of the argunent of the Iearned counsel was that having convicted and



sentenced the gatekeeper for the offence punishable wunder Section 304-A
the H gh Court could not hold the Ansals guilty or punish themfor the sane
of fence since there is no vicarious liability in crimnal |aw.
151. In Gee v. The Metropolitan Railway Conpany (supra), a train
passenger | eant on the door of a railway carriage believing it to have been
properly fastened, when in fact it was not. This resulted in the door
flying open and the passenger getting thrown out of the «carriage. The
question was whether there was any contributory negligence on the part of
the train passenger. The Court held that the passenger was entitled to
assune that the door had been properly fastened and that the accident had
been caused by the defendants’ negligence. The Court observed:
"Because | am of opinion that any passenger in a railway
carriage, who rises for the purpose either of |ooking out of the
wi ndow, or dealing with, and touching, and bringing his body in
contact with the door for any | awful purpose whatsoever, has a
right to assume, and is justified in assuning, that the door s
properly fastened; and if by reason of its not being properly
fastened his lawmful act causes the door to fly open, the
accident is caused by the defendants’ negligence.”

152. The above decision was affirmed by the House of Lords in Gant .
Sun Shipping Co. Ltd. and Anr. (supra) where an injury was caused to a
stevedore on a ship when he wongly assuned that no hatch was |left
uncovered and unlit and therefore fell into the hatch. The Court in that
case al so was concerned with the question of contributory negligence. It
is noteworthy that the Court qualified the principle stated in Gee v. The
Metropolitan Railway Conpany’s case (supra) by holding that a prudent nan
woul d guard agai nst the possibl e negligence of others when experience shows
such negligence to be comon.

153. In Geen v. Fibreglass Ltd. (supra), a cleaning lady was injured
due to faulty wiring on the preni ses where she was invited to work. It was
hel d that the occupiers of the prem ses should be taken to have discharged
their duty to the plaintiff as inviters by enploying conpetent electrica
contractors and by taking the precaution of rewiring the premses before
they began to occupy the sanme. If sone act was to be perfornmed which
called for special know edge and experience which the inviter could not be
expected to possess, he fulfilled his duty of care by enploying a qualified
and reputabl e expert to do the work.

154. It appears froma reading of the above cases that the principle
that an occupier is entitled to assune that others have done their duty is
appl i cabl e, provided that experience has not revealed to him that the
negli gence of others is comon, nor did he at any time have reason to
believe that his prenises was unsafe. It is difficult for the occupiers in
the present case to argue that they did not have reason to believe that the
prem ses was unsafe, given the occurrence of a simlar fire in 1989, as
wel |l as the nunber of occasions on which defects in their prem ses had been
poi nted out to them Mbreover, although Section 12 of the C nenatograph
Act did require the licensing authority to take in to account substantia
compliance with the rules, as well as existence of adequate safety
precautions in the prem ses, Rule 10(1) of DCR, 1953 unanbi guously cast the
responsibility for maintaining such conmpliance and safety upon t he
occupier. The Act and Rules are silent regarding the consequences to be

faced by a licensing authority who does not fulfill his duty, however,
Section 14 of the Ci nematograph Act inposes a penalty on the occupier of a
i censed prenises who violates the conditions of the cinema Ilicense. One

such condition in the present case was conpliance with the First Schedule
of the DCR, 1953. Therefore, this is not a situation where the law treats
the occupier as an ignorant person who requires experts to verify the
safety of his prenises. Rather, the Act places an independent obligation
upon him to maintain conpliance with the rules, irrespective of the
assessnent of the public authorities.

155. It is, therefore, difficult to accept the argunent that the
occupiers in the present case blindly accepted the assessnent of the
i nspecting and licensing authorities. If that were to be true, they ought
not to have resisted the renoval of 43 extra seats in the balcony as
ordered by the licensing authority pursuant to the withdrawal of the 1976
notification, and they ought not to have failed to cure the defects in
their prem ses pointed out by the MCD after the inspection in 1983.



156. Reliance by M. Jethnal ani upon the decision in Hazeldine's case

(supra) to support the second linb of his argunent is also, in our view,
m spl aced. That was a case, where the landlord had enployed a firm of
engi neers to adjust, clean and lubricate the nmachinery of the [lift once

every nonth, to repack the gl ands when needed and to report to him if any
repairs were needed. An enployee of the engi neers engaged for the purpose
repacked one of the glands but failed to replace it properly thereby
causing the gland to fracture when the lift was worked and an accident in
which the plaintiff was injured. The Court held that the landlord had
di scharged his obligation to keep the lift reasonably safe by enploying a
competent firm of engineers. The owner of the Iift was not, observed the
Court, aware of any defect or danger in operating the lift.

157. The fact situation in the case at hand is entirely different.
Here the duty to care for the safety of the invitees lies wupon the
occupiers not only under the common |aw but even wunder the statutory
enactnent. Mrre inportantly, the occupiers have, as seen in the earlier
parts of this judgnment, been aware at all material tines, of the statutory
requirenents and deviations which were repeatedly pointed out by the
authorities concerned as a safety hazard for the patrons of the cinem
theatre. The staff enployed by the occupiers had no role to play in these
deviations or their renoval. There is nothing on record to suggest that
the occupiers had issued instructions to the staff to have the deviations
and breaches renoved and/or corrected, or that those instructions were not
complied with by the latter resulting in the fire incident that clained
human lives. Unlike in Hazeldine's case (supra), the occupiers had not
done all that could and ought to have been done by them to avert any
tragedy in connection with the use of an unsafe prem ses frequented by the
public for entertainnent.

158. Equal | y untenable is the argunent that since the gatekeeper of the
bal cony has been found guilty and sentenced to inprisonnment, the occupiers
nmust be held to be innocent. The argunent is an attenpt to over-sinplify
the Il egal position ignoring the factual matrix in which the prosecution was
| aunched and the appellants found guilty. [If the appellants have indeed
committed gross negligence resulting in the death of a large nunber of
i nnocents, they cannot argue that just because one of those found to be
equal Iy rash or negligent had been convicted for the very sane offence they
nmust be held to be not at fault.

159. M. Jethmal ani next argued that the charges framed against the
accused- appel l ants, Sushil and Gopal Ansal were defective inasnuch as the
same did not specify the days or period when the offence took place nor
even indicate the statutory provisions, rules and regulations allegedly
viol ated by the appellants or accuse the appellants of gross negligence
whi ch al one could constitute an offence wunder Section 304A |IPC. These

defects, contended the Ilearned counsel, had caused prejudice to the
appel lants in their defence and ought to vitiate the trial and result in
their acquittal. A simlar contention, it appears, was urged by the

appel l ants even before the Hhgh Court who has referred to the charges
franed agai nst the appellants at sone | ength and di scussed the law on the
point by reference to Sections 211, 215 and Section 464 of the C.P.C. to
hol d that the charges were reasonably clear and that no prejudice in any
case had been caused to the appellants to warrant interference wth the
trial or the conviction of the appellants on that ground. Reliance in
support was placed by the H gh Court upon the decision of this Court in
Wlilie (WIlianm) Slaney v. State of Madhya Pradesh (AIR 1956 SC 116) and
several later decisions that have reiterated the legal position on the
subject. There is in our opinion no error in the view taken by the High
Court in this regard. Section 464 of the C.P.C. conpletely answers the
contention urged on behal f of the appellants. If in no wuncertain terns
provides that an error, omission or irregularity in the charge including
any misjoinder of charges shall not invalidate any sentence or order passed
by a Court of conmpetent jurisdiction unless in the opinion of a Court of
appeal, confirmation or revision a failure of justice has in fact been
occasi oned thereby. The | anguage enployed in Section 464 is so plain that
the sane does not require any el aboration as to the approach to be adopted
by the Court. Even so the pronouncenents of this Court not only in Slaney’'s
case (supra) but in a long line of subsequent decisions place the matter
beyond the pale of any further deliberation on the subject. See K C
Mat hew v. State of Travancore-Cochin AIR 1956 SC 241, G@urbachan Singh v.
State of Punjab AIR 1957 SC 823, Eirichh Bhuian v. State of Bihar AR 1963



SC 1120, State of Maharashtra v. Randas Shrinivas Nayak AIR 1982 SC 1249,

Lallan Rai v. State of Bihar (2003) 1 SCC 268 and State (NCT of Delhi) .

Navj ot Sandhu (2005) 11 SCC 600.

160. In Slaney's case (supra) Vivian Bose, J. speaking for the Court

observed:
"5...Wiat it narrows domn to is this. |Is the charge to be
regarded as a ritualistic fornmula so sacred and fundanmental that
a total absence of one, or any departure in it from the strict
and technical requirenments of the Code, is so vital as to cut at
the root of the trial and vitiate it fromthe start, or is it
one of many regul ations designed to ensure a fair and proper
trial so that substantial, as opposed to purely technical
compliance with the spirit and requirenents of the Code in this
behal f is enough to cure departures fromthe strict Iletter of
the law ?

6. Before we proceed to set out our answer and examne the
provi sions of the Code, we will pause to observe that the Code
is a code of procedure and, Ilike all procedural laws, is
designed to further the ends of justice and not to frustrate
them by the introduction of endless technicalities. The object

of the Code is to ensure that an accused person gets a full and
fair trial along certain well-established and well-understood
lines that accord with our notions of natural justice. |If he

does, if he is tried by a conpetent court, if he is told and
clearly understands the nature of the offence for which he is
being tried, if the case against him is fully and fairly
explained to himand he is afforded a full and fair opportunity
of defending hinself, then, provided there is substantia
compliance with the outward forns of the law, nere nistakes in
procedure, mere inconsequential errors and omssions in the
trial are regarded as venal by the Code and the trial 1is not
vitiated unless the accused can show substantial prejudice.
That, broadly speaking, is the basic principle on which the Code
is based..."

161. To the sanme effect are the subsequent decisions of this Court to
whi ch we have referred to above. Applying the test laid dowmm in the said
cases we have no hesitation in holding that there was nothing fundanmentally
wong wth the charges framed against the appellants nor have t he
appel l ants been able to denonstrate that they suffered any prejudice on
account of the alleged defects. The High Court has in our opinion taken a
correct view on the question urged before which does not «call for any
i nterference.

162. It was also contended by M. Jet hmal ani t hat al | such
incrimnating circunstances as have been used against the appellants were
not put to the accused. The Hi gh Court has while dealing with a simlar
contention urged before it carefully exam ned the case of each appellant
and found no nerit in them That apart we have been taken through the
statenments made by the accused under Section 313 Cr.P.C. and find that the
sane have conprehensively put the circunstances appearing against the
appel lants to them and thereby given them an opportunity to explain the
same. Besides, so long as there is no prejudice denonstrated by the
appel l ants on account of any deficiency in the statenents, there is no
question of this Court interfering with the concurrent judgnents and orders
of the Courts bel ow

163. W may at this stage sinply refer to the decision of this Court in
Jai Dev v. State of Punjab AIR 1963 SC 612, where P.B. Gajendragadkar, J.
(as Hi s Lordship then was) speaking for a three-Judge Bench explained the
purpose wunderlying the statenment under Section 342 (now Section 313
Cr.P.C.) in the foll ow ng words:

"The ultimate test in determ ning whether or not the accused has
been fairly exam ned under Section 342 would be to enquire



whet her, having regard to all the questions put to him he did
get an opportunity to say what he wanted to say in respect of
prosecution case against him If it appears t hat t he
exam nation of the accused person was defective and thereby a
prejudi ce has been caused to him that would no doubt be a
serious infirmty."

164. W nmay also refer to the decision of this Court in Shivaji Sahabrao
Bobade v. State of Maharashtra (1973) 2 SCC 793, where this Court declared
that an omission in the statenent under Section 313 does not ipso facto
vitiate the proceedings and that prejudice occasioned by such defect nust
be established by the accused. The following passage is in this regard
apposite:

"It is trite law, neverthel ess fundanmental, that the prisoner’s
attention should be drawn to every incul patory material so as to
enable himto explainit. This is the basic fairness of a
crimnal trial and failures in this area may gravely inperil the
validity of the trial itself, if consequential mscarriage of
justice has flowed. However, where such an omission has
occurred it does not ipso facto vitiate the proceedings and
prej udi ce occasioned by such defect nust be established by the
accused. In the event of evidentiary material not being put to
the accused, the court nust ordinarily eschew such material from
consideration. It is also open to the appellate court to cal
upon the counsel for the accused to show what explanation the
accused has as regards the circunstances established agai nst him
but not put to himand if the accused is wunable to offer the
appel I ate court any plausible or reasonabl e explanation of such
circunstances, the Court may assunme that no acceptable answer
exi sts and that even if the accused had been questioned at the
proper tinme in the trial court he would not have been able to
furni sh any good ground to get out of the circunstances on which
the trial court had relied for its conviction. In such a case,
the Court proceeds on the footing that though a grave
irregularity has occurred as regards conpliance with Section 342
Cr.P.C. the onmission has not been shown to have been caused
prejudice to the accused."

165. To the sanme effect is the decision of this Court in State (Delhi
Adm. ) v. Dharanpal (2001) 10 SCC 372 and Bakhshish Singh v. State of
Punjab AR 1967 SC 752.

166. Suffice it to say that the circunstances appearing agai nst the accused
persons have been el aborately put to them under Section 313 C.P.C. The
contention that the appellants suffered any prejudice on account of a given
circunstance not having put to themhas, in our opinion, no nerit and is
accordingly rejected.

166. Inthe light of the above discussion, we see no reason to
interfere with the judgnments and orders of the Courts belowin so far as
the sane have convicted appellant-Ansal brothers for offences under
Sections 304A, 337, 338 read with Section 36 IPC and Section 14 of the
C nemat ograph Act, 1952

167. As regards the conviction of Divisional Fire Oficer, H S. Panwar
(A15) assailed in Crimnal Appeal No.599/2010, the trial Court has on a
reapprai sal of the evidence adduced at the trial found that the said
accused had acted in a grossly rash and negligent nmanner in issuing No
bj ection Certificates without carrying out a proper inspection of the
cinema hall fromthe fire safety angle, resulting in issue of tenporary
permits in favour of the theatre which directly resulted in the death of 59
persons in the incident in question. The trial Court observed:

"Accused H S. Panwar acted with gross negligence by reconmrendi ng



"No Objection certificate’ without fulfilling requirenents of
|l aw and wi thout carrying out inspection of the cinema hal
building fromfire safety point of view, resulting in the
i ssuance of tenporary permits and on the basis of the sane
exhibition of films, which action resulted into the death of the
patrons inside the cinema hall on the day of the incident. The
accused committed breach of duty by omitting to point out the
fire hazards and deficiencies in fire fighting neasures in the
ci nema buil ding, which act amounts to cul pabl e negligence on his
part. The act of accused can also be described as 'culpable
rashness’ since being an officer fromthe office of Chief Fire
O ficer, he was conscious that the intended consequences would
surely ensure. The accused by, onmitting to do his lawful duties
committed gross negligence and rashness which was the direct and
proxi mate cause of the death of 59 persons. Accordingly, the
accused H' S. Panwar is held guilty for the offence under Section
304A IPC read with section 36 IPC. The accused is also held
guilty for the injury to the patrons in the cinema hall for the
of fence under section 337 and 338 | PC. "

(enphasi s suppl i ed)

168. The above finding was affirned by the Hgh Court in the follow ng
words with a reduction in his sentence:
" Concerning accused H. S. Panwar, the negligent and careless
i nspection carried out by himhas been held to be a significant

and direct cause of the accident, which took away Ilives of
i nnocent people, and grievously injured several others. H s
vigil could have prevented the fire clearance certificate. | f

he had displayed the sane zeal that he did in Novenmber, 1996
when the inspection report did not yield a no objection? (sic)
There woul d have been a greater scrutiny of the fire safety
norms. Instead, he certified that fire safety norms had been
complied with, whereas in actuality they were not. No doubt, he
has served the Delhi Fire Service for a long tinme; according to
the trial court judgnent, he was 68 years when the inpugned
j udgnent was pronounced. He is al so a reci pi ent of
comrendati ons. On a conspectus of all these circunmstances, the
court is of the opinion that ends of justice would be served if
the sentence is reduced to rigorous inprisonnent for one year
and Rs.5000/- under section 304-A. The default sentence in his
case is also nodified to sinple inprisonment for two nonths.
The conviction by the trial court is therefore maintained and to
the above extent...."

169. M. Mehrotra, |earned counsel for the appellant H S. Panwar nade a
two-fold subm ssion in support of his appeal. Firstly he argued that
according to the standard practice prevalent in the Fire Department the
appel lant H S. Panwar then Divisional Fire Oficer was required to give a
report in terms of the proforma prescribed for the purpose. This was
according to the | earned counsel evident fromthe deposition of Shri GD.
Verma (PW37) the then Chief Fire Oficer. He wurged that even earlier
i nspections had been made on the basis of the very sane profornma, which was
correctly filled up by the appellant furnishing the requisite information
demanded in the proforna.

170. Secondly it was contended by M. Mhrotra that the Victins’
Associ ation had cl ai ned conpensation fromthe nmanagenent of the theatre as
well as MCD Del hi Fire Service, in which case the H gh Court had exonerated
Del hi Fire Service. That finding had attained finality as the sane was not
chal l enged by the Association. This, argued the Iearned counsel, inplied
that the Fire Service or its officers were not at fault for the occurrence
in question, a circunstance which could and ought to be kept in view

171. There is, in our opinion, no nerit in either one of the
submi ssions nade by M. Mhrotra. Cearance by the Fire Departnment was, it
is common ground, an essential pre-requisite for the grant of a |I|icense,
its renewal or the issue of a tenporary permit for exhibition of the filns
in any cinema hall. This clearance could be granted only if the officers
concerned were fully satisfied after an inspection of the cinema prem ses



that the sanme was indeed safe for wuse as a place for exhibition of
ci nemat ogr aphs. Anyone discharging that inportant function had to be
extrenely vigilant as, any neglect on his part could allow an unsafe
preni ses being used resulting in serious consequences as in the present
case. Far frombeing vigilant and careful about the inspection, H S
Panwar grossly neglected the duty cast upon him resulting in the issue of
tenporary permts, which contributed to the causa causans of the incident.
It is in the circunstances no defence for the appellant-H S. Panwar to
pl ead that he was asked to report only according to the proforma furnished
to him As a senior and experienced officer in the Fire Service Departnent,
he ought to have known t he purpose of his inspection and the care he was
required to take in the interest of the safety of hundreds, if not
t housands of cine-goers who throng to such public places for entertainnent.
Inas much as he failed to do so, and issued a certificate which

comprom sed the safety requirenents and endangered human lives resulting
directly in the loss of a large nunber of them he has been rightly found
guilty.

172. So also the second linb of M. Mehrotra’s submission is in our
opi ni on wi thout any substance. The question whether the appellant H'S
Panwar was grossly negligent resulting in the loss of valuable human |Iives

has to be determ ned on the basis of the evidence on record in the present
case and not on the basis of findings which the H gh Court may have held in
a sunmary proceedi ngs for paynent of conpensation to the victinse and their
famlies recorded under Article 226 of the constitution. The evidence in
the case at hand has been appraised by the two Courts below and found to
establish the charge of negligence against the appellant. There is, in our
opi nion, no conpelling reason for us to take a different viewin the mtter
especially when we do not see any miscarriage of justice or perversity in
the reasoning adopted by the trial Court and the Hi gh Court.

173. It brings us to Crimnal Appeals No.617-627 of 2010 and 604 of
2010 filed by B.M Satija (A-9) and Bir Singh (A-11) respectively. They
were together with A K Gera (A-10) charged wth commssion of offences
puni shabl e under Sections 304 read with Section 36 of the |I|PC The tria
Court, as already noticed in the earlier part of this judgnent, held all
the three accused persons nentioned above guilty of the offence with which
they were charged and sentenced themto undergo rigorous inprisonment for a
period of seven years besides a fine of Rs.5000/- and six nmont hs
i mprisonment in default. In crinminal appeals filed by the three accused
persons, the Hi gh Court has converted the conviction from Section 304 Part
Il to Sections 304A, 337 and 338 read with Section 36 of the IPCin so far
as BM Satija (A-9) and Bir Singh (A-11) are concerned, while acquitting
A K Cera (A-10) of the charge. The H gh Court has further reduced the
sentence awarded to the appellants B.M Satija (A-9) and Bir Singh (A-11)
from seven years rigorous inprisonment to two years and a fine of Rs.2000/-
each for the offence under Section 304-A, rigorous inprisonment for six
months with fine of Rs.500/- for the offence under Section 337, |IPC and
rigorous inprisonnent for one year, with fine of Rs.1000/- for the offence
under Section 338, IPC. Wile appellants B.M Satija (A-9) and Bir Singh
(A-11) have assailed their conviction and sentence before us, the CBlI has
chal  enged the acquittal of A K Gera (A-10) in Crininal Appeals No.605-616
of 2010.

174. Appearing for appellant-B.M Satija, M. V.V. Gri, learned senior
counsel argued that the appellant was not one of those deputed to attend to
the conplaint about the malfunctioning of the DVB transfornmer on the
norni ng of 13th June, 1997. He submitted that evidence adduced by the
prosecution regarding his presence and association wth the process of
rectification was sketchy and did not prove beyond a reasonable doubt his
presence on the spot. He nade an attenpt to persuade us to reverse the
concurrent findings of fact recorded by two Courts belowin this regard and
drew our attention to the depositions of P.C. Bhardwaj (PW40), V.K Cupta
(PW43) and Bhagwandeen (PW44) as also the docunents narked Ex. PWA40/C
40/ A and 40/ P. He urged that the CFSL report recording the signatures sent
for exam nation did not |end any support to the prosecution case.

175. M. CGopal Singh, Senior Counsel appearing for A K Gera (A9
respondent in CBlI's Crininal Appeal No.605-616 of 2010 contended that the
order passed by the Hi gh Court was based on appreciation of the evidence
adduced by the trial Court and that interference wth any such order of
acquittal is rare unless it is found to be patently perverse. He urged
that his client AK GCera (A-9) was not posted in the concerned zone in



which the DVB transformer was installed. He had nothing to do wth this
act. The trial Court and the Hi gh Court have both concurrently held that
the repairs of the DVB transformer were carried out by Bir Singh (A-11) and
B.M Satija A(-9). That finding is without any perversity. The H gh Court
has relying upon the depositions of P.C. Bhardwaj (PW40) and Bhagwandeen
(PW44) observed:
"14.12 So far as role of the accused B.M Satija and Bir
Singh are concerned, PW40 P.C. Bhardwaj deposed havi ng inforned
B.M Satija about the norning conmplaint. PW44 deposed that al
3, i.e., Gera, Satija and Bir Singh were instrunmental in
repairing of the DVB transformer at Uphaar in the norning of
13.6.1997. Expert evidence in the form of PW35/A  Ex.PW6/A
all established that the cause of fire was inproper crinping of
the cable end with the socket which ultimtely detached at the
crucial time, resulted in intense sparking, settling down of the
cable on the transformer which resulted in a slit; transfornmer
oi |l gushed out, caught fire and spread to the parking area
resulting in the inproperly parked vehicles catching fire.
14.13 XXXXX
14. 14 The depositions of other w tnesses assune inportance. PW
40 clearly nentioned that he had discussed the conmplaint wth
Satija and chal ked out the progranme. PW44 clearly deposed
havi ng acconpanied Satija, Bir Singh and Gera to the relevant
site at Uphar and witnessing the repairs with the aid of dye and
hamer. At one place, he nmentioned that Bir Singh carried out
the repair under the supervision of both the officers, in
anot her place of his deposition, he nmentioned that Bir Singh's
wor k was supervised by Satija."

176. The above findings do not in our view suffer from any perversity
or any miscarriage of justice or call for interference under appeal in this
connection under Article 136 of the Constitution of India. Even in regard
to AK GCera (A-9), the H gh Court has held that he was present on the spot
but in the absence of any further evidence to prove the role played by him
the Hi gh Court considered it unsafe to convict himfor inprisonment:
"On an overall conspectus of the above facts, this Court is of
opi nion that though Gera’s presence at site stands established,
in the absence of fuller evidence about the role played by him
there can be no presunption that he played any part in the
defective repairs, carried out without the aid of the crinping
machi ne on the Uphaar DVB transformer. Mere presence when that
cannot |l ead to presunption of involvenment of an actor who is not
expected to play any role and is insufficient, in the opinion of
the Court, to saddle crimnal liability of the kind envisioned
under Section 304-A. To establish that Gera had a duty to care
to ensure that notwithstanding the defective crinping carried
out by the enpl oyees conpetent to do so and that he had an
overriding responsibility of objecting to the work done by them
wi t hout provi ng whet her he was there during the entire operation
and if so how the extent of his involvenent, the conviction for
causing death due to crimnal negligence cannot be arrived at.
Al though, there are circunstances which point to Gera's
presence, they nay even anount to suspicion of the role played
by him yet such evidence proved are insufficient to prove the
case agai nst hi m beyond reasonabl e doubt. In the circunstances,
neither can be he convicted under Section 304 Part-I11, nor under
Section 304-A read with 337/338 and 36 | PC. "

177. In fairness to M. Salve, |earned counsel appearing for the CBI
we nust nention that he did not seriously assail the above reasoning given
by the H gh Court. At any rate, the viewtaken by the Hgh Court is a
possi ble view. W see no conpelling reason to interfere with that view in
the facts and circunstances of the case. Having said that, the question
remai ns whether the High Court was justified in convicting appellants Bir
Singh (A-11) and B.M Satija (A-9) for the offence of causing death by
rashness and gross negligence, punishabl e under sections 304A of the | PC
178. In our view, the causa causans for the death of 59 persons was



their inability to quickly exit fromthe balcony area for reasons we have
al ready indicated. That being so, even when the repairs carried out by Bir
Singh (A-11) and B.M Satija (A-9) may have been found to be unsatisfactory
for the reasons given by the trial Court and the Hi gh Court, which we have
affirmed, the fire resulting fromsuch poor repair was no nore than causa
sine qua non for the deaths and, therefore, did not constitute an offence
puni shabl e under Section 304A of the I PC. Besides, the negligence of the
occupi ers of the cinema having intervened between the negligence of these
two officials of the DVB and the deaths that occurred in the incident, the
causal connection between the deaths and act of shabby repair of the
installation of the DVB transforner is not established directly.
179. The conviction of these two appellants under Section 304A cannot,
therefore, be sustained. That would, however, not affect their conviction
under Sections 337 and 338 read with Section 36 of the IPC which would
remai n unaffected and is hereby affirnmed.
180. Question No.1l is accordingly answered on the above |ines.
Re: Question No.IlI:
181. The charge franed against N. S. Chopra (A-6) and other Managers of
Uphaar Cinema was one for commission of the offence punishable under
Section 304 Part Il read with Section 36 of the IPC. The allegation made
agai nst the Managers was that even when they were present on the prem ses
at the tine of the incident, they had failed to either warn the patrons or
facilitate their escape. They instead fled the scene despite the know edge
that death was likely to be caused by their acts of onission and
comm ssion. The Trial Court had found the charge proved and convicted and
sentenced N. S. Chopra to undergo inprisonment for a period of seven years
besides a fine of Rs.5,000/- and inprisonnent for six nonths in default of
paynent. The Hi gh Court reversed that view qua N.S. Chopra and also R K
Sharma (A-5) (since deceased). The High Court acquitted them of the charges
for reasons which it sumred up in the foll ow ng words:
"10. 11 Section 304, first part requires proof of intention to
cause death or such bodily harm as woul d cause death; the second
part requires proof that know edge existed that such injury
would result in death, or grievous injury likely to result in
death. The crucial aspect in both cases, is the state of nind,
i.e "intention" or "know edge" of the consequence. Proof of such
i ntention or know edge has to be necessarily, of a high order
all other hypotheses of innocence of the accused, have to be
rul ed out. The prosecution here, glaringly has not proved when

these two accused fled the cinema hall; there is no eyew tness
testifying to their having been in the bal cony when the snoke
entered the hall, and having left it, which could have proved

know edge of the likely deaths and grievous bodily injuries.
Thus, this court is of the opinion that proof of these

appellants, i.e NS. Chopra and R K. Sharma, having committed
the offence under Section 304, is not forthcomng. Their
convi ction under t hat provi si on cannot, t her ef or e, be
sust ai ned. "

(enphasi s suppl i ed)

182. The Hi gh Court al so exam ned whether N. S. Chopra and R K  Sharma
could be convicted under Section 304A IPC, and answered that question in
the negative. The Hi gh Court was of the view that the prosecution had
failed to establish that N.S. Chopra was present on the scene and al so that
the docunentary evidence adduced at the trial proved that he had not
reported for duty on the fateful day. The Hi gh Court observed:
"10.13 As far as R K Sharma is concerned, the evidence
establishes that he had reported for duty... N. S. Chopra, on the
ot her hand, according to the docunentary evidence (Ex. PW 108/ DB-
1, found in Ex.PW7/C) had not reported for duty. In his
statenment under Section 313, he nentioned having reached the
cinema hall at 5-30 PM and not being allowed inside, since the
fire was raging in the building.

XX XX XX
10.17 The totality of the above circunstances no doubt points to
compl ete managerial and supervisory failure in the cinema. Such



inaction is certainly cul pable, and points to grave | apses. This
undoubtedly was an inportant and significant part of the
causation chain. Yet, to convict the accused R K Sharma and
N.C. Chopra, there should be nore convi nci ng pr oof of
i nvol venent. At best, there is evidence of suspicion of their
i nvol venent. Yet, no attenpt to prove that they were present,
and did not take any effective nmeasures to evacuate the patrons,
whi ch they were bound to do, in the normal course of their duty,
has been made. Mere proof that these accused were Assistant
Manager, and Manager, as on the date of the accident, and that
one of them had reported earlier, during the day, is not
adequate to prove that they caused death by crimnally
negligent, or rash act. There was failure on the part of the
trial court to notice that the two vital aspects, i.e duty and
breach of that duty of such scale, as to amount to an offence
Their appeals are entitled to succeed. These appel |l ants have to,
therefore, be acquitted of the charges. Their conviction is
consequently set aside."

(enphasi s suppl i ed)

183. In fairness to M. Salve and M. Tulsi, we nust say that no
serious attenpt was made by themto denolish the reasoning adopted by the
High Court in conmng to its conclusion. That apart, the view taken by the
H gh Court on a fair appreciation of the evidence, both oral and
docunentary, does not even otherwi se call for any interference by us as the
same is a reasonably possible view
184. Coming then to the acquittal of S.S. Sharma (A-13) and N.D. Tiwari
(A-14), Adnministrative Oficers, MCD, the charges framed against the said
two accused persons were for offences punishable under Section 304A, 337
and 338 read with Section 36 | PC. The allegation | evelled against them was
that they negligently issued No Objection certificates to Uphaar Cinema in
the years 1995-96 and 1996-97 without so nuch as conducting inspections of
the premnmises, and thereby cormmitted a breach of the Ci nematograph Act and
the Rules made thereunder. The Trial Court found that charge established
and accordi ngly convicted and sentenced both the accused persons to undergo
i mprisonnment for a period of two years and a fine of Rs.5,000/- for the
of fence punishable under Section 304A, six nonths for the offence
puni shabl e under Section 337 and two years under Section 338 of the Code.
The Hi gh Court has in appeal reversed the conviction and the sentences
awarded to the accused persons on the reasoning that it sumed up in the
fol | owi ng words
"13.6 The prosecution, in order to succeed in its charge of
accused M. S.S. Sharma and M. N.D. Tiwari having acted with
crimnal negligence and caused death and serious injury, should
have first established the duty of care either through sone
enacted law like DCR, 1953 or DCR, 1981 or a general duty
di scernable in their normal course of official functions. In
addition, the prosecution should have established breach of such
duty woul d have resulted in a foreseeabl e danage and death to or
in grievous injury to several persons. Unlike in the case of the
Fire Department, the Licensing Departnent or the Electrica
I nspectorate, all of whomare nanmed authorities enpowered to
i nspect the prem ses, there is no role assi gned to
Admi nistrative Oficers of the MCD. The rationale for obtaining
"no objections’ fromthese officers has been left unexplained.
The prosecution has failed to establish the necessity for such
No Objection Certificate and how w thout such docunent, by the
Adm nistrative Oficers of MCD, the licensing authority, DCP
(Licensing) would not have issued the tenporary permt. EX.
22/A, the letter by the licensing departnent is in fact
addressed to the Building department, MCD

XX XX XX



13.8 The materials on record nowhere disclose how, even if it
were assunmed that M. S.S. Sharma and M. N.D. Tiwari breached
their duties of care, the breach was of such magnitude as would
have inevitably led to death or grievous injury to severa
persons and that such consequence was reasonably foreseeable by
t hem when they issued No Objection Certificates. No doubt, the
i ssuance of No Objection Certificates and handing them over to
the beneficiary directly was a careless, even callous act. It
was al so used to be placed on the record as a prelude to the
issuance of the permits. But in the absence of clearly
di scernabl e duty of care and the nmagnitude of foreseeabl e danmage
by these accused, this Court cannot affirmthe findings of the
Trial Court and their conviction.

13.9 The appeals of M. S.S. Sharma and M. ND Tiwari are
therefore, entitled to succeed."
(enphasi s suppl i ed)

185. There was no serious argunment advanced by either M. Salve
appearing for the CBI or M. Tulsi for assailing the correctness of the
vi ew taken by the High Court in appeal and rightly so because the High
Court has, in our opinion, taken a fairly reasonable viewwhich is in tune
with the evidence on record. There is, in our opinion, no room for our
interference even with this part of the order passed by the H gh Court by
which it acquitted S.S. Sharma and N.D. Tiwari, Adm nistrative Oficers of

the MCD. Qur answer to Question No.ll is in the affirmative.
Re: Question No.lIl:
186. The Trial Court had franmed charges agai nst the accused persons by

an order dated 9th April, 2001 by which Sushil and Gopal Ansal were charged
wi th comm ssion of offence punishabl e under Section 304A, 337 and 338 read
with Section 36 I PC. Against that order fram ng charges the Association of
Victims of Uphaar Tragedy (AVUT) filed Crimnal Revision No.270 of 2001
before the Del hi High Court to contend that a charge under Section 304 |PC
al so ought to have been franed against the said two accused persons. The
case of the association was that there was overwhel m ng evidence on record
to establish the charge. That revision eventually failed and was dism ssed
by the H gh Court by its order dated 11th Septenber, 2001 (Sushil Ansal wv.
State Through CBI etc. etc. 1995 (2002) DLT 623). Revision petitions filed
by ot her accused persons against the order of framng charges were also
di smissed by the H gh Court by the very sane order. Dealing with the
contention urged on behalf of the AVUT the High Court observed:
"34. The plea of Association of Victims of Uphaar Tragedy to
frame charges under Section 304 | PC agai nst accused Sh. Sushi
Ansal and Sh. Gopal Ansal, in addition to the charges already
franed agai nst them cannot be sustained in as nuch as prinma
facie a case of negligence only is nmade out against them The
al | egati ons agai nst them gross negligence, wanton carel essness
and callous indifference in regard to t he up- keep and
mai nt enance of the cinema. Had rapid dispersal facilities been
available to the patrons in the balcony, no death or injury
could have taken place and as such, this Court is of the
considered view that there are no good and sufficient grounds
for slapping a charge under Section 304 |PC against these two

accused. "
187. What is significant is that AVUT did not bring up the matter to
this Court against the above order passed by the Hgh Court. On the
contrary, Sushil Ansal appears to have filed a special leave petition in

this Court challenging the disnissal of the revision petition by the High
Court whi ch was subsequently dism ssed as withdrawn by this Court by order

dated 12th April, 2002. The result was that the trial comenced against
the Ansal brothers on the basis of the charges franed by the Trial Court.
188. The AVUT during the course of the trial nmde another attenpt to

have the charge under Section 304 |IPC franed agai nst the Ansal brothers by
novi ng an application before the Trial Court to that effect. The Tria
Court, however, disposed of that application stating that if it found
sufficient evidence against the Ansal brothers justifying a charge under



Section 304 | PC or any other person for that matter, it would take action
suo noto for fram ng such a charge. Final judgnent of the Trial Court was
delivered on 20th Novenber, 2007 in which it convicted Ansal brothers of
the of fence under Section 304A of the IPC, which clearly nmeant that the
Trial Court had not found any reason to frame any additional charge against
t hem under Section 304 | PC

189. Aggrieved by the onmission of the Trial Court to frame a charge
under Section 304 IPC, AVUT filed a revision petition before the High Court
whi ch too was dism ssed by the High Court with the observation that their
earlier revision petition fram ng charges under Sections 304, 337 and 338
read with Section 36 having been disnissed by the Hgh Court, the said
order had becone final, especially when the revisionist AVUT did not carry
the matter further to this Court. The High Court also held that the appea
agai nst the conviction of the Ansal brothers having been di sposed of, there
was no question of frami ng any charge for a graver offence in the absence
of any evidence unequivocally establishing that such a charge was nade out
and yet had not been franed. The High Court held that procedure for
m sj oi nder of charges under Section 216 applied during the stage of trial,
whereas AVUT was asking for a renmand of the matter for a retrial on the
fresh charge under Section 304 Part Il, which was not perm ssible under the
schene of the Code. The High Court also rejected the contention that Ansa
brothers could be convicted for an offence graver than what they were
charged with.

190. In the appeal filed by AVUT against the order passed by the High
Court in the above revision petition, they have agitated the very sane
i ssue before us. Appearing for the Victins Association, M. Tulsi argued
that the acts of omi ssion and conm ssion of Ansal brothers by which the
egress of the patrons was obstructed warranted a conviction not nerely for
the of fence puni shabl e under Section 304A IPC but also for the offence

puni shabl e under Section 304 Part |l since according to the | earned counse
the said acts were committed with the know edge that death was likely to
result thereby. M. Tulsi in particular contended that the act of

installing an eight-seater box that entirely bl ocked the right-side exit in
the balcony was itself sufficient for the Court to order a retrial of the
Ansal brothers, since they knew by such an act they were Ilikely to cause
death of the patrons in the event of a fire incident. On that prenise, he
contended that the matter should be remanded back to the Trial Court for
retrial for comm ssion of the offence punishable under Section 304 Part I1.
In support of the contention that the fact situation in the case at hand
established a case under Section 304 Part |I, M. Tulsi placed reliance on
the decision of this Court in Aister Anthony Pereira v. State of
Maharashtra (2012) 2 SCC 648 where this Court was dealing with an
i nebriated driver, driving under the influence of alcohol causing the death
of people on the footpath. He contended that this Court had in that fact
situation held that by driving recklessly under the influence of alcoho

the driver knew that he can thereby kill soneone. Anyone causing death
must be deened to have had the know edge that his act of omission and
commission was likely to result in the |l oss of human |ives.

191. M. Ram Jet hnal ani, |earned counsel for Ansal brothers on the
other hand placed reliance wupon the decision of this Court in Keshub
Mahi ndra v. State of MP. (1996) 6 SCC 129 and argued that a case where a
person in a drunken state of mnd drives a vehicle recklessly is conpletely
di stinguishable fromthe case at hand and that the fact situations are not
conmparable in the least. On the contrary in the case of Keshub Mhindra
(supra), this Court has clearly repelled the contention that the charge
under Section 304 Part Il would be maintained against those handling the
pl ant fromwhich the lethal MC gas had | eaked to cause what is known as
the i nfanous Bhopal Gas Tragedy in which thousands of hunman beings |ost
their lives. |If this Court did not find a case under Section 304 Part 1]
made out in a case where the tragedy had | eft thousands dead, the question
of the present unfortunate incident being treated as one under Section 304
Part Il did not arise, contended M. Jethmal ani

192. In Alister Anthony Pereira’s case (supra), the accused was driving in
an inebriated condition when he ran over a nunber of |abourers sleeping on
the pavenent, killing seven of them The Trial Court convicted the accused
under Sections 304A and 337 | PC but acquitted hi munder Section 304 Part I
and 338 | PC. The Bonbay Hi gh Court set aside the acquittal and convicted
the accused for offences under Sections 304 Part |1, 337 and 338 | PC. Thi s
Court affirmed the said judgnent of the H gh Court and while doing so



expl ai ned the distinction between the offence under Section 304A and that
puni shabl e under Section 304 Part Il IPC. This Court observed
"47. Each case obviously has to be decided on its own facts. In
a case where negligence or rashness is the cause of death and
not hing nore, Section 304A rmay be attracted but where the rash
or negligent act is preceded with the know edge that such act is
likely to cause death, Section 304 Part Il Indian Penal Code may
be attracted and if such a rash and negligent act is preceded by
real intention on the part of the wong doer to cause death,
of fence may be puni shabl e under Section 302 |Indian Penal Code."

193. This Court went on to hold that the accused in the above case
coul d be said to have had the know edge that his act of reckless driving in
an inebriated condition was likely to cause death. This Court observed:
"41. Rash or negligent driving on a public road wth the
know edge of the dangerous character and the likely effect of
the act and resulting in death nmay fall in the category of
cul pabl e honi ci de not amounting to murder. A person, doing an
act of rash or negligent driving, if aware of a risk that a

particul ar consequence is likely to result and that result
occurs, may be held guilty not only of the act but also of the
result. As a matter of law - in view of the provisions of the

I ndi an Penal Code - the cases which fall within |ast clause of
Section 299 but not within clause 'fourthly’ of Section 300 may
cover the cases of rash or negligent act done with the know edge
of the likelihood of its dangerous consequences and nmay entai
puni shrent under Section 304 Part Il Indian Penal Code
Section 304A I ndian Penal Code takes out of its anbit the cases
of death of any person by doing any rash or negligent act
anounting to cul pabl e homi ci de of either description.

XX XX XX

78. W have also carefully considered the evidence let in by
prosecution - the substance of which has been referred to above
- and we find no justifiable ground to take a view different
fromthat of the H gh Court. W agree with the conclusions of
the High Court and have no hesitation in holding that the
evi dence and nmaterials on record prove beyond reasonable doubt
that the Appellant can be attributed with know edge that his act
of driving the vehicle at a high speed in the rash or negligent
manner was danger ous enough and he knew that one result would
very likely be that people who were asleep on the pavenent nmay
be hit, shoul d t he vehicl e go out of control ."

(enphasi s suppl i ed)
194. In State through PS Lodhi Col ony, New Del hi v. Sanjeev Nanda (2012) 8

SCC 450, six bystanders were killed when the accused, driving recklessly
under the influence of alcohol ran themover. The accused was al so shown to

have gotten out of the vehicle after the incident, inspected the gruesone
damage and thereafter driven away. Wile the trial Court convicted the
accused under Section 304 Part Il, IPC, the Delhi High Court altered the

conviction to one under Section 304A on the ground that know edge of
causi ng death was not nade out. This Court allowed the appeal against this
deci sion and held the offence of cul pabl e honicide not ambunting to nurder
to have been made out. The reasoni ng behind the Court’s conclusion that the
accused had the know edge that death was likely to be caused was based on
the facts of the case and the presunption that was drawn in Alister Anthony
(supra) against drunken drivers in hi t and run cases. KS P
Radhakri shnan, J. speaking for this Court observed as foll ows:
"The principle nentioned by this Court in Alister Anthony
Pereira (supra) indicates that the person nust be presunmed to
have had the know edge that, his act of driving the vehicle
without a licence in a high speed after consuning |iquor beyond
the pernmissible limt, is likely or sufficient in the ordinary
course of nature to cause death of the pedestrians on the road.
In our view, Alister Anthony Pareira (supra) judgnent calls for
no reconsideration. Assuming that Shri Ram Jethmalani is right
in contending that while he was driving the vehicle in a drunken



state, he had no intention or know edge that his action was
likely to cause death of six human beings, in our view, at
| east, imediately after having hit so many human bei ngs and the
bodi es scattered around, he had the knowl edge that his action
was |likely to cause death of so nany human beings, lying on the
road unattended. To say, still he had no know edge about his
action is too childish which no reasonable man can accept as
worthy of consideration. So far as this case is concerned, it
has been brought out in evidence that the accused was in an
inebriated state, after consumng excessive alcohol, he was
driving the vehicle without Iicence, in a rash and negligent
manner in a high speed which resulted in the death of six
persons. The accused had sufficient knowl edge that his action
was likely to cause death and such an action would, in the facts
and circunstances of this case fall under Section 304(11) of the
I ndi an Penal Code and the trial court has rightly held so and
the H gh Court has commtted an error in converting the offence
to Section 304A of the Indian Penal Code."

195. What energes fromthe two cases referred to above is that:

a. Each case nust be decided on its own facts to determ ne whether
such know edge did in fact precede the rash/negligent act.

b. What converts a case apparently falling under Section 304A into one
under Section 304 Part Il is the knowedge that the act is
likely to cause death".

C. Where the act which causes death is the act of driving a vehicle in

a rash and reckless manner and in an inebriated state after consum ng
Iiquor, the accused may be attributed the know edge that such act was
likely to cause death of others using the road.

196. The decision in Alister Anthony Pereira’s case (supra) or that
delivered in Sanjeev Nanda's case (supra) does not lay down any specific
test for determ ning whether the accused had the know edge that his act was
likely to cause death. The decisions sinply accept the proposition that
drunken driving in an inebriated state, wunder the influence of alcoho
would give rise to an inference that the person so driving had the
know edge that his act was likely to cause death. The fact situation in
the case at hand is not conparable to a case of drunken driving in an
inebriated state. The case at hand is nore akin on facts to Keshub
Mahi ndra’s case (supra) where this Court was dealing with the question
whether a case wunder Section 304 part |l was nade out against the
management of Union Carbide India Ltd., whose negligence had resulted in
highly toxic M C gas escaping fromthe plant at Bhopal. The trial Court in
that case had framed a charge agai nst the managenent of the conpany for

commi ssion of an offence under Section 304 Part I1, IPC, which was upheld
by the H gh Court in revision. This Court, however, set aside the order
fram ng the charge under Section 304 Part Il and directed that charges be

framed under Section 304A, | PC instead. This Court observed:
"20...The entire material which the prosecution relied upon
before the Trail Court for framing the charge and to which we
have made a detailed reference earlier, in our view cannot
support such a charge unless it indicates prima facie that on
that fateful night when the plant was run at Bhopal it was run
by the concerned accused with the know edge that such running of
the plant was likely to cause deaths of hunman beings. It cannot
be disputed that mnmere act of running a plant as per the
perm ssion granted by the authorities would not be a crimna
act. Even assuming that it was a defective plant and it was
dealing with a very toxic and hazardous substance like MC the
mere act of storing such a material by the accused in Tank No.
610 could not even prima facie suggest that the concerned
accused thereby had know edge that they were likely to cause
death of human beings. In fairness to the prosecution it was not
suggested and could not be suggested that the accused had an
intention to kill any human being while operating the plant.
Simlarly on the aforesaid material placed on record it could
not be even prina facie suggested by the prosecution that any of
the accused had a know edge that by operating the plant on that
fateful night whereat such dangerous and highly vol atile



substance like M C was stored they had the know edge that by
this very act itself they were likely to cause death of any
human bei ng. Consequently in our view taking entire material as
aforesaid on its face value and assuning it to represent the
correct factual position in connection with the operation of the
pl ant at Bhopal on that fateful night it could not be said that
the said nmaterial even prima facie called for framing of a
charge agai nst the concerned accused under Section 304 Part 11,
I PC on the specious plea that the said act of the accused
anounted to cul pabl e homi cide only because the operation of the
plant on that night ultinmately resulted in deaths of a nunber of
human bei ngs and cattle..."

(enphasi s suppl i ed)

197. At the sanme tinme, the Court held that there was enough evidence to
prima facie establish that the accused nmanagenent had comritted an offence
under Section 304A and observed that the evidence assenbled by the
prosecution suggested that structural and operational defects in the
wor ki ng of the plant was the direct and proxi nmate cause of death:
"21... It cannot be disputed that because of the operation of
the defective plant at Bhopal on that fateful night a highly
dangerous and vol atile substance like MC got converted into
poi sonous gas whi ch snuffed off the |ives of thousands of human
bei ngs and rai med ot her thousands and killed nunber of animals
and that all happened, as seen at least prima facie by the
material |led by the prosecution on record, because of rash and
negligent act on the part of the accused who were in-charge of
the plant at Bhopal. Even though, therefore, these accused
cannot be charged for offences under Section 304 Part |l the
material |ed against themby the prosecution at Ileast prinm
faci e showed that the accused were guilty of rash or negligent
acts not amounting to cul pabl e homcide and by that act caused
death of |arge nunber of persons... In this connection we nust
observe that the naterial led by the prosecution to which we
have nmade a detailed reference earlier prima facie shows that
there were not only structural defects but even operationa
defects in the working of the plant on that fateful night which
resulted into this grimtragedy. Consequently a prima facie case
is made out for fram ng charges under Section 304A agai nst the
concerned accused..."

198. It is noteworthy that an attenpt was made by the CBI and State of
Madhya Pradesh to have the above order recalled and set aside by way of a
curative petition which failed with the disnissal of the petition by a five-
Judge Bench of this Court (See C.B.l. and O's. etc. v. Keshub Mahindra etc.
(2011) 6 SCC 216).

199. W nmay at this stage refer to Section 464 of the Code of Crinina
Procedure which deals with the effect of the omission to frame or absence
of, or error in the framng of charge and inter-alia provides that no
finding, sentence or order by a Court of conpetent jurisdiction shall be
deened invalid nmerely on the ground that no charge was framed or on the
ground of any error, om ssion or irregularity in the charge including any
m sj oi nder of charges, unless, in the opinion of the Court of appeal
confirmation or revision, a failure of justice has in fact been occasioned
thereby. It is only if the Court of appeal, confirmation or revision is of
opinion that a failure of justice has in fact been occasioned that it nmay
in the case of an onmission to frane a charge, order that a charge be franmed
and that the trial be recommenced from the point imediately after the
frami ng of the charge. The onission to frame a charge is, therefore, by
itself not enough for the Court of appeal, confirmation or revision to
direct the fram ng of the charge. What is essential for doing so is that
the Court of appeal in revision or confirmation nust record a finding to
the effect that failure of justice has in fact been occasioned on account
of the non-fram ng of charge

200. The expression 'failure of justice’ is not defined, no matter the
expression is very often used in the realm of both civil and crimna
jurisprudence. In Shammsaheb M Milttani v. State of Karnataka (2001) 2 SCC



577 this Court while dealing with that expression sounded a note of caution
and described the expression as an etynol ogi cal chanel eon. That sinile was
borrowed from Lord Diplock’s opinion in Town |Investnents Ltd. v. Departnent
of the Environnent 1977 (1) All E. R 813. This Court held that the crimnal
court, particularly the superior court should nake a close exanination to
ascertain whether there was really a failure of justice or whether it is
only a canoufl age.

201. M. Tulsi, learned counsel for the victins’ association was unable to
satisfactorily denonstrate any failure of justice not only because there
was no evidence strongly suggestive of the accused persons having had the
know edge that their acts of omission and conmission were |likely to cause
death but al so because failure of justice cannot be viewed in isolation and
i ndependent of the prejudice that the accused persons nmay suffer on account
of inordinate delay in the conpletion of the trial or what may result from
an indefinite procrastination of the matter by a remand to the trial Court.
That speedy justice is a virtue recognised an integral and essential part
of the fundanental right to life under Article 21 of the Constitution is
well settled by a long line of decisions of this Court including the three-
Judge Bench decision in Hussainara Khatoon and Os. v. Home Secretary,
State of Bihar, Patna (1980) 1 SCC 81 reiterated in A R Antulay v. RS
Nayak (1992) 1 SCC 225. This Court in the latter case sutmmed up the nature
of the prejudice caused to an accused by a protracted trial in the
fol |l owi ng words

"3. The concerns underlying the Right to speedy trial from the
poi nt of view of the accused are:

a) The period of remand and pre-conviction detention should be
as short as possible. In other words, the accused should not
be subjected to unnecessary or wunduly 1long incarceration
prior to his conviction;

b) The worry, anxiety, expense and disturbance to his vocation
and peace, resulting froman unduly prol onged investigation
inquiry or trial should be mninmal; and

c) Undue delay may well result in inpairnent of the ability of
the accused to defend hinself, whether on account of death,
di sappearance or non-availability of w tnesses or otherw se"

202. The Court wundertook a conprehensive review of the earlier
decisions in which a remand for a fresh trial was considered inappropriate
and unfair to the accused persons having regard to the intervening delay.
The followi ng passage is in this regard apposite:
"41. I n Machander v. State of Hyderabad 1955 CrilLJ 1644, this
Court observed that while it is incunbent on the court to see
that no guilty person escapes, it is still nore its duty to see
that justice is not delayed and accused persons are not
indefinitely harassed. The scales, the court observed, must be
hel d even between the prosecution and the accused. In the facts
of that case, the court refused to order trial on account of the
time already spent and other relevant circunstances of that
case. In Veerbhadra v. Ramaswany Nai ckar 1958 Cri LJ 1565, this
Court refused to send back proceedings on the ground that
already a period of five years has elapsed and it would not be
just and proper in the circunstances of the case to continue the
proceedi ngs after such a lapse of tine. Simlarly, in Chajju Ram
v. Radhey Sham [1971] S.C R 172, the court refused to direct a
re-trial after a period of 10 years having regard to the facts
and circunstances of the case. In State of U P. v. Kapil Deo
Shukl a 1972 CrilLJ 1214, though the court found the acquittal of
the accused unsustainable, it refused to order a remand or
direct atrial after a |lapse of 20 years. It is, thus, clear
that even apart fromArticle 21 courts in this country have been



cogni zant of undue delays in crimnal matters and wherever there
was inordinate delay or where the proceedings were pending for
too long and any further proceedings were deened to be
oppressive and unwarranted, they were put an end to by nmaking
appropriate orders."

203. In Machander’s case referred to in the above passage, this Court

had summed up the position as foll ows:
"...We are not prepared to keep persons who are on trial for
their lives under indefinite suspense because trial judges onit
to do their duty. Justice is not one-sided. It has many facets
and we have to draw a nice balance between conflicting rights
and duties. Wiile it is incunbent on us to see that the quilty
do not escape it is even nore necessary to see that persons
accused of crine are not indefinitely harassed. They nust be
given a fair and inpartial trial and while every reasonable
| atitude nmust be given to those concerned with the detections of
crime and entrusted with the administration of justice, linmts
must be placed on the lengths to which they nmay go.

Except in clear cases of guilt, where the error is purely
technical, the forces that are arrayed against the accused
should no nore be permitted in special appeal to repair the
effects of their bungling than an accused should be permitted to
repairs gaps in his defence which he could and ought to have
made good in the |ower courts. The scales of justice nust be
kept on an even bal ance whether for the accused or against him
whet her in favour of the State or not; and one broad rule nust
apply in all cases..."

(enphasi s
suppl i ed)

204. So al so in Ramaswany Nai ckar’s case relied upon by this Court in
the above passage, a fresh inquiry into the conplaint after five years was
consi dered inappropriate. This Court observed:

"...But the question still remins whet her, even after
expressing our strong disagreenent with the interpretation of
the Section by the courts below, this Court should direct a
further inquiry into the conplaint, which has stood disnissed
for the last about 5 years. The action conpl ai ned of agai nst the
accused persons, if true, was foolish, to put it mldly, but as
the case has become stale, we do not direct further inquiry into
this conplaint. If there is a recurrence of such a foolish
behavi our on the part of any Section of the community, we have
no doubt that those charged with the duty of maintaining | aw and
order, will apply the law in the sense in which we have
interpreted the law. The appeal is therefore, dismssed..."

(enphasi s
suppl i ed)

205. To the sane effect is the decision of this Court in Kantila
Chandul al Mehta v. The State of Mharashtra and Anr. (1969) 3 SCC 166 where
this Court observed:

“...In our viewthe Crimnal Procedure Code gives anple power
to the courts to alter or anend a charge whether by the tria
court or by the appellate court provided that the accused has
not face a charge for a new offence or is not prejudiced either
by keeping himin the dark about that charge or in not giving a
full opportunity of neeting it and putting forward any defence
open to him on the charge finally preferred against him.."



206. The incident in the case at hand occurred about 16 years ago. To
franme a charge for a new of fence and remand the matter back for the accused
to face a prolonged trial again does not appear to us to be a reasonable
proposition. W say so independent of the finding that we have recorded
that the fact situation the case at hand does not suggest that the accused
Ansal brothers or any one of them had the know edge that their acts of
om ssion or conmssion was likely to cause death of any human being.
Question No.3 is accordingly answered in the negative.

Re: Question No.lV:

207. We have, in the earlier part of this judgnment, while dealing wth
Question No.l, exam ned the scope of crimnal appeals by special |eave and
observed that this Court may interfere in such appeals only where wong
i nferences of |aw have been drawn fromfacts proved before the Courts or
where the conclusions drawn by the High Court are perverse and based on no
evi dence whatsoever. The scope of interference by this Court wth the
quant um of puni shnent awarded by the High Court is also simlarly limted
to cases where the sentence awarded is manifestly inadequate and where the
Court considers such reduced punishment to be tantanount to failure of
justice. This can be best illustrated by reference to cases in which this
Court has interfered to either enhance the punishnent awarded by the High
Court or renitted the matter back to the H gh Court for a fresh order on
t he subj ect.
208. I n Sham Sunder v. Puran and Anr. (1990) 4 SCC 731, the High Court
had converted a conviction for an of fence under Section 302 to that under
Section 304 Part | and reduced the sentence to the period already undergone
(less than six nonths) where the accused had inflicted repeated blows wth
a shar p-edged weapon on the chest of the deceased, and later on vital parts
i ke the head, back and shoul ders after he fell to the ground in a sudden
fight. This Court found the reduced sentence inposed by the Hi gh Court to
be grossly inadequate and held that it anmounted to a failure of justice.
Enhanci ng the sentence to five years inprisonnment, this Court observed:
"3. It is true that the High Court is entitled to reappraise the
evidence in the case. It is also true that under Article 136
the Suprene Court does not ordinarily reappraise the evidence
for itself for determ ning whether or not the High Court has
come to a correct conclusion on facts but where the H gh Court
has conpletely mssed the real point requiring deternination and
has al so on erroneous grounds discredited the evidence...the
Supreme Court would be justified in going into the evidence for
the purpose of satisfying itself that grave injustice has not
resulted in the case.

XX XX XX

8. The High Court has reduced the sentence to the term of
i mpri sonnment al ready undergone whil e enhancing the fine. It s
pointed out that t he respondent s have undergone only
i mprisonment for a short period of less than six nonths and, in
a grave crime like this, the sentence awarded is rather

i nadequat e... The sentence inposed by the H gh Court appears to
be so grossly and entirely inadequate as to involve a failure of
justice. W are of opinion that to neet the ends of justice, the
sentence has to be enhanced."

(enphasi s suppl i ed)

209. In Deo Narain Mandal v. State of Uttar Pradesh (2004) 7 SCC 257
the trial Court had awarded a nmaxinum sentence of two years rigorous
i mprisonment for an offence punishable under Section 365, |PC. The High

Court reduced the sentence to the period undergone (forty days). A three-
Judge Bench of this Court intervened on the ground that the sentence
awar ded was whol |y disproportionate to the crinme and substituted a sentence
of six months rigorous inprisonment. The Court held as foll ows:

"8. This brings us to the next question in regard to the
reduction of sentence made by the High Court. In crimnal cases



awardi ng of sentence is not a nere formality. VWere the statute
has given the court a choice of sentence wth maximum and
mnimumlinmt presented then an el enment of discretionis vested
with the court. This discretion cannot be exercised arbitrarily
or whinsically. It wll have to be exercised taking into
consideration the gravity of offence, the manner in which it s
committed, the age, the sex of the accused, in other words the
sentence to be awarded wll have to be considered in the
background of the fact of each case and the court while doing so
should bear in nmnd the principle of proportionality. The
sentence awarded should be neither excessively harsh nor
ridiculously I ow

XX XX XX

10. The High Court in this case without even noticing the fact
what is the actual sentence undergone by the appellant pursuant
to his conviction awarded by the Trial Court proceeded to reduce
the sane to the period al ready undergone with an added sentences
of fine as stated above. O course, the H gh Court by the
i mpugned order recorded that the facts and circunstances of the
case as well as age, character and other antecedents of the
appel l ant which made the court feel that the ends of justice
would be net if the sentence is reduced and nodified. This
concl usion of the High Court for reducing the sentence in our
considered viewis wholly disproportionate to the offence of
whi ch the appellant is found guilty.

11...0On facts and circunstances of this case, we nust hold that
sentence of 40 days for an offence punishable under Section
365/511 read with Section 149 is wholly i nadequat e and
di sproporti onate.

12. For the reasons stated above, we are of the opinion that the
judgnent of the High Court, so far as it pertains to the
reduction of sentence awarded by the Trial Court will have to be
set aside.”

(enphasi s suppl i ed)

210. Simlarly in State of U P. v. Shri Kishan (2005) 10 SCC 420 this
Court intervened when a sentence of seven years rigorous inprisonnent
awarded by the trial Court for an of fence puni shabl e under Section 304 Part
Il, 1PC was reduced by the High Court to the period already undergone,
wi thout regard to the period actually served by the accused. This Court
directed the High Court to re-hear the appeal on the question of sentence
keeping in nmind the principles on sentencing laid down by this Court in
State of Madhya Pradesh v. Ghanshyam Singh (2003) 8 SCC 13 that the
sentence nust be proportionate to the offence conmtted and sentence ought
not to be reduced nerely on account of |ong pendency of the matter.
211. In State of MP. v. Sangramand Os. AIR 2006 SC 48 a three-Judge
Bench of this Court remanded the matter to the Hgh Court for fresh
di sposal without going into the nerits of the case, when it found that the
Hi gh Court had reduced a sentence for an offence under Section 307 IPC from
seven years rigorous inprisonment to the period already undergone (ten
mont hs and five days) by a short and cryptic judgnent:
"...Learned counsel for the appellant has submtted that the
sentence i nposed by the High Court is wholly inadequate | ooking
to the nature of the offence. The High Court has not assigned
any satisfactory reason for reducing the sentence to Iless than
one year. That apart, the High Court has witten a very short
and cryptic judgrment. To say the least, the appeal has been
di sposed of in a nost unsatisfactory manner exhibiting conplete



non-application of mnd. There is absolutely no consideration of
the evidence adduced by the parties...Since the judgnent of the
H gh Court is not in accordance with | aw, we have no option but
to set aside the sane and to renmit the matter back to the High
Court for a fresh consideration of the appeal..."

212. It is manifest fromthe above that while exercising extra-ordinary
jurisdiction under Article 136 of the Constitution this Court has not acted
like an ordinary Appellate Court but has confined its interference only to
such rarest of rare situations in which the sentence awarded is so
i ncommensurate with the gravity of the offence that it anounts to failure
of justice. As a matter of fact in Deo Narain Mandal’s case (supra) while
this Court found the sentence awarded to be wholly disproportionate to
gravity of the offence, this Court considered inprisonnment for a period of
six nonths to be sufficient for an offence which is punishable by a naxinmm
termof two years rigorous inprisonnent. Award of sentence of one year
rigorous inprisonment for an offence where naxinum sentence prescribed
extends to two years cannot, therefore, be said to be inadequate to cal
for interference by this Court under Article 136 of the Constitution
213. Havi ng said that we nust notice certain additional and peculiar
features of this case. First and foremost is the fact that M. Salve,
| earned counsel for CBI, did not, in the course of his submissions, urge
that the sentence awarded by the High Court to Ansals was inadequate. This
is in contrast to the grounds urged in the neno of appeal by the CBlI where
t he i nadequacy of sentence was also assailed. In the absence of any
attenpt |leave alone a serious one by the State acting through CBI to
question the correctness of the view taken by the High Court on the quantum
of sentence we woul d consider the ground taken in the nmeno of appeal to
have been abandoned at the Bar
214. The second and an equally inportant consideration that would weigh
with any Court is the question of prolonged trial that the accused have
faced and the delay of nore than sixteen years in the conclusion of the
proceedi ngs against them W have in the earlier part of our order referred
to the decision of a three-Judge Bench of this Court in Hussainara Khatoon
case (supra) where this Court declared the right to speedy trial to be
implicit in Article 21 of the Constitution. Such being the case delay has
been often nmade a basis for the award of a reduced sentence, as for
instance in Balaram Swain v. State of Orissa 1991 Supp (1) SCC 510 this
Court reduced the sentence from one year rigorous inprisonnment to the
period undergone (less than six nonths) on the ground that there was a
delay of twenty three years involving long nental agony and heavy
expenditure for the accused. So also in MO Shansudhin v. State of Kerala
(1995) 3 SCC 351 sentence was reduced by this Court fromtwo years rigorous
i mprisonnment to the period undergone on the ground of delay of eight years.
There is no reason why in the case at hand the delayed conclusion of the
proceedi ngs shoul d not have been taken by the H gh Court as a ground for
reduced sentence of one year
215. The third circunstance which dissuades wus from interfering wth
the sentence awarded by the High Court is the fact that the appellant-
Ansal s did not have any crimnal background and are both senior citizens,
whose conpany has al ready been adjudged |iable to pay conpensation to the
victims besides punitive danmages awarded against them This Court has in
MCD, Delhi v. AWT (supra) arising out of a wit petition seeking
compensation for the victins and their fanmlies awarded conpensation @
Rs. 10 | akhs in the case of death of those aged nore than 20 years and 7.5
| akhs in the case of those aged 20 years and | ess besides conpensation of
Rs.1 lakh to those injured in the incident wth interest @ 9% p.a. and
punitive damages of Rs.25 |akhs. There is no dispute that the anount
awarded by the Hi gh Court has been deposited by the Ansal Theaters &
Clubotels (P) Ltd. in the proportion in which the claim has been awarded.
The award so made is in tune with the spirit of the view taken by this
Court in Ankush Shivaji Gai kwad v. State of Maharashtra (2013) 6 SCC 770
where this Court noted a global paradigm shift away from retributive
justice towards victinology or restitution in crininal |aw There is no
gai nsaying that in the absence of the order passed by this Court in MCD
Del hi v. AVUT (supra), we nmay have ourselves determ ned the conpensation
payable to the victins and awarded the same against Ansal brothers. Any



such exercise is rendered unnecessary by the said decision especially
because a readi ng of sub-section (5) of Section 357 of the C.P.C. nakes it
mani f est that conpensation awarded by a Crimnal Court wunder Section 357
cannot be nore than the sum that my be payable or recovered as
conpensation in a subsequent civil suit. That provision was interpreted by
this Court in Dilip S. Dahanukar v. Kotak Mahindra Co. Ltd. (2007) 6 SCC
528 to hold that the amunt of conpensation wunder Section 357 should
ordinarily be |l ess than the amount which can be granted by a civil Court
upon appreciation of the evidence brought before it for losses that it may
have reasonably suffered

216. For all that we have stated above we do not see any nerit in the
contention of M. Tulsi that the punishnment awarded to the Ansal brothers
ought to be enhanced either because there is an allegation against them for
tanpering with the Court’s record or because there is a conplaint pending
agai nst them before the | earned ACM i n which Ansal brothers and their so
call ed henchnen are accused of having intimdated and threatened the
President of the Victins' Association. There is no gainsaying that both
these matters are pendi ng adjudi cation by the conpetent crinminal Court and
any observation as to the truthful ness of the allegations nade therein wll
not only be inappropriate but also prejudicial to one or the other party.
So al so the argument that the Ansal brothers having persistently lied about
their association with the conpany does not, in our opinion, outweigh the
consi derations that we have indi cated herei nabove while upholding the view
taken by the Hi gh Court on the question of sentence. W need to renind
oursel ves that award of punishnent in a case where guilt of the accused is
proved, is as serious and inportant a matter as the forensic process of
reasoni ng by which the presunption of innocence is rebutted and the accused
pronounced guilty. Like the fornmer the latter also needs to be guided by
sound logic wuninfluenced by any enotional or inpulsive outburst or
m spl aced synpathy that nore often than not nanifests itself in the form of
a sentence that is either much too heavy and oppressive or wholly
i ncomrensurate considering the gravity of the offence committed. Courts
have to avoid such extremities in their approach especially where there is
no legislative conpulsion or statutory prescription in the form of a
m ni num sentence for an offence. The Courts do well to avoid the Shyl ockian
heartl essness in dermandi ng the proverbial pound of flesh. Justice tenpered
by mercy is what the Courts of law adnminister even to the npbst hardened
crimnals. A spine- chilling sentence may be the cry of those who have
suffered the crime or its aftermath but Courts are duty bound to hold the
scal es of justice even by exam ning the adequacy of punishnent in each case
having regard to the peculiar facts in which the offence was comitted and
the denands of justice by retribution within permssible linits. Absence of
a uniform sentencing policy may often nake any such endeavour difficult but
the Courts do, as they ought to, whatever is fair and reasonable the
difficulties, besetting that exercise notw thstanding.

217. Question No.lV is accordingly answer ed in t he negati ve.

Re: Question No.V:

218. Adherence to safety standards in cinema theatres and nmultiplexes
inlndiais the key to the prevention of tragedies like the one in the
i nstant case. The misfortune, however, is that those concerned wth the
enforcement of such standards often turn a blind eye to the violations, in

the process endangering the lives of those who frequent such places. Wile
the case at hand may be an eye-opener for such of them as are remss in
their duty towards the public visiting cinema theatres and multipl exes, the
authorities concerned cannot afford to let their guard down. As seen in
the wearlier part of this order, there are both civil and crinina
liabilities that arise out of any such neglect. Those who commit violations
of the same are accountable before law and nmay eventually come to grief
shoul d an incident occur resulting in injury or loss of human lives. W
woul d have in the ordinary course issued directions to the authorities to
take corrective steps, but for the fact that such directions have already
been issued by a coordi nate Bench while dealing with clains for paynment of
conmpensation nmade by the Iegal heirs of those who died and others who were
injured in the incident. This Court has in the said decision observed:

"45. While affirmng the several suggestions by the Hi gh Court,

we add the following suggestions to the gover nnent for



consi deration and inpl ementati on:

(i) Every licensee (cinema theatre) shall be required to draw up
an energency evacuation plan and get it approved by the
licensing authority.

(ii) Every cinenma theatre shall be required to screen a short
docunentary during every show showing the exits, energency
escape routes and instructions as to what to do and what not to
do in the case of fire or other hazards

(iii) The staff/ushers in every cinema theatre should be trained
in fire drills and evacuation procedures to provide support to
the patrons in case of fire or other calamty.

(iv) Wile the theatres are entitled to regulate the exit
t hrough doors other than the entry door, under no circunstances,
the entry door (which can act as an energency exit) in the event
of fire or other emergency) should be bolted from outside. At
the end of the show, the ushers may request the patrons to use
the exit doors by placing a temporary barrier across the entry
gate which shoul d be easily novabl e.

(v) There should be nandatory half yearly inspections of cinena
theatres by a senior officer from the Delhi Fire Services,
El ectrical Inspectorate and the Licensing Authority to verify
whet her the electrical installations and safety nmeasures are
properly functioning and take action wherever necessary.

(vi) As the cinema theatres have undergone a change in the |[ast
decade with nore and nore nultipl exes coning up, separate rules
shoul d be made for Miltiplex Ci nemas whose requirenents and
concerns are different from stand-al one cinenma theatres.

(vii) An endeavour should be nmade to have a single point noda
agency/licensing authority consisting of experts in structura
Engi neering/building, fire prevention, electrical systens etc.
The existing system of police granting licences should be
abol i shed.

(viii) Each cinenma theatre, whether it is a nultiplex or stand-
al one theatre should be given a fire safety rating by the Fire
Services which can be in green (fully conpliant), vyellow
(satisfactorily conpliant), red (poor conpliance). The rating
shoul d be prominently displayed in each theatre so that there is
awar eness anong the patrons and the buil di ng owners.

(ix) The Del hi Disaster Managenent Authority, established by the
Government of NCT of Del hi may expeditiously evol ve standards to
manage the disasters relating to cinema theatres and the
guidelines in regard to ex gratia assistance. It should be
directed to conduct nock drills in each cinema theatre at | east
once in a year."

219. W had in the light of the above passed an order in Crimnal
Appeal No. 603 of 2010 directing the concerned to file a status report as to
the steps taken pursuant to the above directions. W regret to say that
not hi ng much appears to have happened since the issue of the directions
extracted above. This would have called for nmonitoring of the steps which
the authorities concerned were directed to take, but any such process would
have further del ayed the pronouncenent of this order. W have, therefore,
deci ded agai nst that course. W all the sane leave it open to the Victins’
Associ ation or any other public spirited person to seek inplenentation of
the said directions in appropriate proceedi ngs.

220. Question No. V is answered accordingly.



221. In the result :

1) Crimnal Appeals No.597 of 2010 and 598 of 2010 filed by Sushi
Ansal (A-1) and Gopal Ansal (A-2) respectively are hereby disnissed
uphol di ng the conviction and sentences awarded to them

2) Criminal Appeal No.599 of 2010 filed by Divisional Fire Oficer
H S. Panwar (A-15) is also dismssed upholding his conviction and
sent ence.

3) Crimnal Appeal No.617-627 of 2010 and No.604 of 2010 filed by
D.V.B. Inspector BBM Satija (A-9) and Senior Fitter Bir Singh (A
11) are partly allowed to the extent that the conviction of the said
two appellants is altered to Sections 337 and 338 read with Section
36 | PC without interference with the sentence awarded to them

4) Crimnal Appeal No.605-616 of 2010 filed by CBI and Crimnal Appea
No. 600- 602 of 2010 filed by the Association of Victins of Uphaar
Tragedy are di sm ssed.

222. Appel | ants Sushil Ansal (A-1), Gopal Ansal (A-2) and H'S. Panwar
(A-15) are on bail. They are granted three weeks tine to surrender, failing
which the Trial Court shall take appropriate steps for having them
apprehended and committed to jail for wundergoing the renainder of their
sent ences.

......................................... J.
(T.S. THAKUR)

March 5, 2014
IN THE SUPREME COURT OF | NDI A
CRI' M NAL APPELALTE JURI SDI CTI ON

CRI M NAL APPEAL NOs. 605-616/2010
STATE THROUGH CBI .. Appel | ant
Ver sus
SUSHI L ANSAL & ORS. ETC. .. Respondent s
W TH

CRIM NAL APPEAL NGs. 600-602/2010

ASSQCI ATI ON OF VI CTI M5 OF UPHAAR TRAGEDY . Appel | ant
Ver sus

SUSHI L ANSAL & ANR . . Respondent s

JUDGMENT

GYAN SUDHA M SRA, J.

1. Having had the benefit of the views and reasonings
assigned in the judgnment and order of Hon'ble Justice T.S.  Thakur, |
entirely agree and hence concur with the findings recorded therein which
are based on an in depth analysis and neticul ous scrutiny of evidence Iled
by the prosecution as also the accused appellants therein. Hence,
approve of the conviction of the accused appellants wunder Sections 304A,
337, 338 read with Section 36 of the Indian Penal Code ('IPC for short)
and Section 14 of the Indian G nematograph Act, 1952

2. However, when it comes to determ nation and inposition of
sentence on the appellants due to their gross crimnal negligence, | find
it difficult to be wunmindful or ignore that this country and nore
particularly the capital city of Delhi was shocked and shaken to the core
16 years ago by the magnitude and di sastrous incident which took place on
13.6.1997 in a cinema house now wi dely known as Uphaar Tragedy which had
virtually turned the cinema house into a pitch dark gas chanber wher ei n



the cinema viewers were initially trapped due to lack of sufficient space
and light for exit fromthe cinema hall and finally 59 persons lost their
lives due to asphyxiation in the catastrophe which is perhaps wunparalleled
in the history of the city of Delhi. This tragic incident happened due to
grave |lapse on the part of the appellants/respondents in the instant
appeal s preferred by the AVUT and the CBI, who have been held guilty of
gross crimnal negligence concurrently by the Trial Court and the High
Court which are now being approved by us in these appeals.

3. The appel |l ants Sushil Ansal and Gopal Ansal in Crimna
Appeal No. 597 of 2010 and Crim nal Appeal No.598 of 2010, therefore, had
been charged and convicted for an offence under Section 304A, 337, 338
read with Section 36 |.P.C. and Section 14 of the G nematograph Act, 1952
and sentenced to undergo inprisonnent for two years by the trial court.
Simlarly, the appellants in Crimnal Appeal No.599 of 2010 and Crimna
Appeal No. 617 to 627 of 2010 and Crimnal Appeal No.604 of 2010 preferred
by the Divisional Fire Oficer HS. Panwar and Oficers of Delhi Vidyut
Board (shortly referred to as 'DVB') were also convicted and sentenced to
terns of inprisonment specified in the inpugned judgnment and order of the
Hi gh Court of Delhi. On appeal, however, the High Court although upheld the
convi ction of the appellants/respondents herein under the sections referred
to hereinbefore, was pleased to reduce the sentence of two years into one
year but the appellants/respondents herein have still preferred a batch of
appeals in this Court challenging their conviction and sentence on severa
grounds.

4. Learned Justice T.S. Thakur in the acconmpanying judgnent
and order has already dealt with the matter in extensive detail and has
recorded a finding upholding their conviction and sentence under Section
304A alongwith the other Sections. | fully endorse the sane and hence

uphol d the conviction of the appellants under Section 304A, 337, 338 read
with Section 36 of the | PC and Section 14 of the G nematograph Act, 1952
5. But with regard to the question of sentence, it my be
noted that the trial court had convicted the appellants and sentenced
themto inprisonment for two years which has been reduced by the High
Court to one year only in spite of the fact that the Hgh Court also
uphel d the findings of the trial court on the charge wunder Section 304A
and other allied sections referred to hereinbefore. However, the High
Court in spite of its finding highlighting the nagnitude and gravity of the
of fence committed by the appellants has sinply observed that the maxi nmum
sentence of two years under Section 304A is fit to be reduced to a period
of one year only for whi ch no specific reason much | ess cogent
and convi nci ng has been assigned as to why in the wake of
the finding uphol ding the charge and conviction wunder Section 304A |PC
shoul d not have uphel d and maxi nrum sentence of two years and whether the

same was fit to be reduced to a period of one year only. But, Dbefore
dealing with the question of quantum and sufficiency of punishnment inposed
on the appellant, | deemit appropriate to take into consideration the

appeal filed by the appellant-Association for victinse of Uphaar Tragedy
(shortly referred to as "the AVUT') bearing Crimnal Appeal No.600-602/2010
filed by the AVUT in a representative capacity for the victins of Uphaar

Tragedy as also the appeal filed by the CB.I. bearing No.605 to 616 of
2010.
6 Learned Senior Counsel M. K T.S. Tulsi in support of the

abpeal preferred by the AVUT had initially challenged the charge franmed
agai nst the accused appel |l ants under Section 304A and had contended that

the charge was fit to be converted under Section 304 Part Il |PC On
perusal of the findings, views and observations as also the reasons
assigned therein by Hon' ble Thakur, J., | entirely agree that after nore

than 16 years of the incident, it would not be just and appropriate to
remand the matter back to the trial court to consider converting the
charge from Section 304A to 304 IPC so that the accused nay face prolonged
trial all over again as | am also equally of t he view that it
would not be reasonabl e or a just proposition and the correct course of
action to adopt. However, this does not deter nme from accepting the
contention of the counsel for the AVUT that even if this Court consi ders
that at this Ilength of tine fromthe date of the incident ordering a
fresh trail my not be in the larger public interest, it would not be a
reason to refuse to consider whether accused- appel I ant s deserved t he
maxi mum sent ence perm ssi bl e under Section 304A IPC in spite of the gravity
of charge and conviction which we have uphel d.



7. In order to consider this crucial aspect of the natter,
it would be necessary to recollect and refer to the findings recorded by
the trial court and the Hi gh Court approved by us which |earned Thakur J.
has anal yzed in great detail holding that the death of 59 innocent per sons
are directly relatable to the rash and negli gent acts of omissions and
commi ssions of the accused persons which were performed wth such gross
negligence and indifference which clearly anounts to culpable crinina
negligence and failure to exercise reasonable and proper care in running
the cinema shows in their theatre nanely Uphaar and the failure of the
accused-appellants to performthe inperative duties cast upon them by
statutory rules, which were sufficient to establish culpable crinina
rashness and it further establishes that they acted with consciousness and
the requisite know edge as to the consequence of their acts of onissions

and conmi ssi ons. Deat h of innocent persons is thus not only contributed
by the actions of the accused-appellants but is directly rel atabl e to
the overt acts and conscious om ssions perforned by them Hence, | fully

agree with the views of |earned Brother Justice Thakur that the degree of
care expected froman occupier/owner of a place which is frequented

everyday by hundreds if not thousands is very high in conparison to any
other place that is less frequented or nmore sparingly used for public
functions. It is also equally true and | agree that the higher the nunber

of visitors to a place and greater the frequency of such visits, the
degree of care required to be observed for their safety is higher. I,
therefore, endorse the findings recorded by Thakur J., that judged in the
above backdrop, it is evident that the occupiers/appellants in the present
case had showed scant regard both for the letter of lawas also the duty
under the common law to care for the safety of their patrons. I also
further agree with the view that the occupiers not only committed
devi ations fromthe sanctioned building plan that heightened the risk to
the safety of the visitors but continued to operate the cinema in
contenptuous disregard for the requirements of law and in the process
exposed the cine goers to a high degree of risk to their Iives which sone
of them eventually lost in the incident in question

8. Far fromtaking any additional care towards the safety of
the visitors to the cinena, the occupiers asked for permssion to place
addi tional seats that further conpromised with the safety requirements
and raised the level of risks to the patrons. There is much substance in
the view taken that the history of litigation between the occupiers on
the one hand and the governnment on the other regarding the renoval of t he
additional seats permtted and their opposition to the concerns expressed
by the authorities on account of increased fire hazards as also their
i nsistence that the addition or continuance of the seats would not affect
the safety requirenments of the patrons/cine goers clearly showed that the
owner of the cinema house were nore concerned wth making a little nore
profit out of the few additional seats that were added to the cinema in
the balcony rather than naintaining the required standards of safety in
di schar ge of the common | aw duty but al so under the provisions of the
Del hi C nemat ograph Rul es, 1953 (for short 'DCR 1953').

9. It is no doubt true which was urged on behalf of accused-
appel lants that the incident in question which resulted in death of 59
persons in the fire that broke out was caused by the fire which started
from the Delhi Vidyut Board Transforner which was poorly nmmintained and
shabbily repaired by the Delhi Vidyut Board officials in the norning of
13th June, 1997. It was urged that the causa causans i.e. the cause of
all causes for the loss of human lives thus was the transformer that caught
fire because of the negligence of the DVB officials who did not even have
a crinmping machine to repair the transformer properly. The absence of oi
soaking pit in the transformer roomwas also a reason for the oil to
spill out fromthe transformer roomto spread the fire to the parking
area from where snoke containing |ethal carbon nonoxi de rose, and due to
chimey effect , entered the hall to cause asphyxiation to those inside the

bal cony. It was, therefore, urged on behal f of t he accused-
appel I ant s/ ci nema house owners that there was no evidence that any death
had taken place inside the bal cony which proved that nost if not all the
patrons sitting in the balcony had exited from that area but died on
account of the poisonous effect of the gas enough to Kkill human bei ng
within mnutes of exposure. Placing reliance on the ratio of the

decision of this Court in the case of Kurban Hussein's case reported in
1965 (2) SCR 622, it was no doubt subnmitted that the causa causans in



the case at hand was the fire in the DVB transformer and not the alleged
deviations in the building plan or the sitting arrangements or the
obstructions in the stair case that I|ed out of the cinema precincts.

10. In fact, learned counsel representing the CBI M. Harish
Salve and the counsel representing AVUT M. KTS Tulsi accepted the
position that while there was no quarrel wth the proposition that deat h
nmust be shown to have occurred as a direct, imediate or proxinate result
of the act of rashness or negligence, it was not correct to say that the
deaths in this case had occurred nerely because of the fire in the

transf orner. In fact, failure of the victine to rapidly exit from the
snoke filled atnosphere in the balcony area because of the obstructions
and deviations proved at the trial was the real, direct and inmmediate

cause for the death of the victinms in the instant case who would have
safely escaped the poisonous carbon nonoxide gas only if there were

proper gangways, exits, energency lights and alarm system in working
condition and human assi stance available to those trapped inside the
hall. | see no reason to differ or disagree with this finding so as to

take a different view fromwhat has been taken by Hon’ble Justice Thakur
who has upheld the findings of the trial court and the Hi gh Court on these

aspects.
11. Thus there appears to be two features in this context
whi ch need to be addressed and the first one is that the victine in the

present case did not die of burn injuries but all of them died because of
asphyxi ation on account of prolonged exposure to poisonous gases t hat
filled the cinema hall including the bal cony area. Whatever may have been
the source of fire as to whether it was caused by the DVB transforner or
otherw se, the causa sine quo non was that there would have been no snoke
possible without fire; the proximate cause was the snoke in the balcony
area. Had there been no snoke in the bal cony area, there would have been no
casualties; that is not however the sane thing as saying that it was the
fire or the resultant snoke that was causa causans. In fact it was t he
inability of the victins to nove out of the snoke filled area which was
the direct cause of their death. Placed in a smoke filled atnosphere
anyone would distinctively try to escape from it to save hinself.
Therefore, if such escapes were del ayed or prevented, t he causa causans
for death was not the snoke but the factors that prevented or del ayed the
escape of cine goers fromthe
snoke filled area which was the ci nema house which got converted into a
gas chanber.

12. I find sufficient substance and force and hence agree with
the view taken by Hon' ble Justice Thakur that even if there had been
adequat e nunmber of exits, gangways and all other safety neasures in

pl ace but the exits had been | ocked preventing people from escaping, the
cause of death in such event would be the act of preventing people from
fleeing/exiting fromthe snmoke filled hall which may be depending upon
whether the act was deliberately intended to cause death or unintended due
to negligence anounting to cul pabl e hom cide anounting to nurder which
was an act of gross negligence puni shabl e under Section 304 A An
hypot hetical case has rightly been relied upon to infer that where
instead of four exits required under the relevant rules, the owner of a
cinema had provided only one exit, that would have prevented the patrons
fromnmving out of the hall rapidly from the snoke filled atnosphere.

Thus, the cause of all causes terned as 'causa causans’ would be the
negligent act of providing only one exit instead of four required for the
purpose. In such an eventuality, it would make no difference whether the

fire had started froma source within the cinema conplex or outside or
whet her the occupiers of the cinema were responsible for the fire or
sonmeone else. Thus if failure to exit was the imediate cause of death

which is the view taken by |earned Justice Thakur and | agree, that the
sane woul d constitute the causa causans and hence | see no reason to
deviate fromthe viewtaken as | find sufficient subst ance and force
in the view that the snoke entered the cinema hall and the balcony but

escape was prevented or at |east del ayed because of breach of the common
|l aw and statutory duty to care. Reference of the citations on this point
relied upon by Justice Thakur in the acconpanying judgnment needs no
further reiteration which has been anply discussed at great length
t her ei n.

13. The defence no doubt has relied upon the principle of
benefit of penal immunity that if the person doing an act is acting under



a mstake of fact and the person doing the act in good faith believes
hinself to be justified by lawin doing it, then he would be entitled to
protection under Section 52 of the |IPC which states "that nothing is said
to be done or believed in "good faith" which is done or believed wthout
due care and attention" would incur penal consequences.

14. The wuse of expression "good faith" in this context
necessarily brings in the question whether the person concerned had acted
with due care and caution. |If they had not, part (b) of Section 79 |IPC

woul d have no application to the case. In this context, it is difficult to
overl ook the evidence addressed by the prosecution/C. B.I. Thus the view
taken by Justice Thakur that due care for the safety of the patrons was
cast upon the two appellants Ansal Brothers fell wupon them which they

failed to conply as the evidence adduced at the trial and the concurrent
findings recorded by the courts below have established the breach of the
duty in several respects which include absence of any public address
systemto warn the viewers of the cinema inside the cinema hall in the
event of any energency which was a part of the duty to care which was
grossly breached by the occupiers/appellants herein. This duty was a
continuing obligation and had to be strictly discharged in respect of each
cinema show conducted in the theatre. The grant of |license or its
renewal by the licensing authority did not in any manner relieve the
occupiers of that obligation. Simlarly, the requirenent that the cinem
house nust have had energency lights, fire extinguishers and that the
occupi ers nmnust have provided help to the viewers in case of any energency
ensuring rapid dispersal fromthe enclosed area, were obligations which
were inplicit in the i ssuance and renewal of cinematograph |icense.
Breach of all these obligations could not be justified on the ground
that a license was granted or renewed in favour of the owners/licensee and
no matter what, the duty to care towards the safety of the patrons was
grossly neglected by the theatre owners/ the accused appel | ants.
Failures in the event of mishap like the one at hand on account of the
occupiers to discharge their legal obligations to take care for the safety
of the patrons thus cannot be held to be inmune

from prosecution sinply because a license to exhi bit t he films had
been granted or renewed fromtine to tine. The test of ordinary prudence
applied to such proved attendant circunstances thus can help the court
to determine whether an act or onmission was in good faith or otherw se

15. Thus, the finding recorded in the judgment by Thakur J.

to the effect that the fundanental obligation and duty to care at all
times rested with the occupiers of the cinema house and the licensee
thereof is fit to be upheld. In di schar ge of t he duty t he
appel l ants/owners are surely not entitled to argue that so long as
there was a license in their favour, they would not be accountable for
the loss of life or linb of anyone qua whom the occupiers/owers owed
that duty. The duty to care for the safety of the cine goers even
i ndependent of the statutory additions nade to the sanme , required the
occupiers to take all such steps and neasures which would have ensured
qui ck di spersal fromthe cinenma building of all the viewers inside the

premises in the event of an energency. But apart from that, a sitting
pl an which was in breach of the statutory provisions and conpromised the
safety requirenent prescribed under the DCR 1953, could hardly support a
belief in good faith that exhibition of filnse with such a plan was
legally justified. That is so especially when the repeal of notification
dated 30th Septenmber 1976 by which Uphaar was permitted 100 nore seats was
foll owed by a demand for renoval of the additional seats. I nstead of
doi ng so the appellants/owners challenged that demand in a wit petition
before the High Court of Delhi in which the Hi gh Court directed the
authorities to have a fresh look from the standpoint of substantial
compliance of the provisions of the Ci nematograph Act. The High Court
observed and directed the adnmnistration to apply their mnd to the
additional seats with a viewto determine which of them have contravened
which rules and to what extent. It was observed that conpliance wth the
rule were to be substanti al and not rigid and inflexible. If while
carrying out the above directive, the authorities concer ned turned a
blind eye to the fundanentals of the rules by ignoring the closure of
the right side exit and gangway prescribed as an essential requirenent
under DCR 1953, they acted in breach of the rules and in the process
endangered the safety of the cinema viewers. The cinema owner s
had opposed the renoval of the additional seats even when the respondent -



authorities in the wit petition had expressed concerns about the safety
of the patrons if the additional seats were not renoved which renova
would have by itself resulted in restoration of the right side gangway.
However, the authorities also ought to have insisted on the restoration of
the right side exit by renoval of the eight seaters box which was allowed
in the year 1978 ostensibly because with the right side gangway getting
closed by additional seats occupying t hat space, t he authorities
consi dered the continuance of the right side exit to be of no practica
use.
16. In the wake of the aforesaid concurrent findings, the
question loons large as to why the Hi gh Court interfered with the
quant um of  puni shnent inposed by the trial court which had awarded a
sentence of two years to the accused appellants but was reduced by the

H gh Court to a period of one year wthout any reason as | cannot be
unm ndful of the |legal position that the scope of interference on the
question of sentence and with the quantum of puni shnrent awarded by the
Hi gh Court is undoubtedly linmted to cases where the sentence inposed
is manifestly inadequate and which the Court considers such reduced
puni shrrent tantanmount to no punishnent or illusory.

17. On a perusal of the ratios of cases referred to on this

poi nt specially in the matter of Sham Sunder vs. Puran and Anr. (1990) 4
SCC 731, it has been held that in a case where the sentence inposed by the
H gh Court appears to be so grossly and entirely inadequate as to i nvol ve
a failure of justice, this Court would be justified in interfering and
enhanci ng the sentence and hence the period undergone awarded by the High
Court was increased to a period of five years in a case under Section 304

Part | | PC considering the nature of offence committed by the accused as
this Court has unequivocally held that in crininal cases, awar di ng of
sentence is not a nere formality and whenever this Court is of the view
that the sentence awarded is wholly di sproportionate to the crine, it

woul d be justified in substituting it with a sentence of higher degree and
quant um

18. It has been held that where the statute has given the
Court a choice of sentence wth maximumand minimum linit presented, an
el ement of discretion is surely vested with the court but this discretion

cannot be exercised arbitrarily or whinsically. It will have to be
exercised taking into consideration the gravity of offence, the manner in
which it is conmtted, the age, the sex of the accused, in other words
the sentence to be awarded will have to be considered in the background

of the fact of each case and the Court while doing so should bear in m nd

the principle of proportionality that the sentence awarded should be
neither excessively harsh nor ridiculously | ow. This was the view
expressed by a three Judge Bench of this Court delivered in the mtter of
Deo Narain Mandal vs. State of U P. (2004) 7 SCC 257, wherein the trial
court had awarded a maxi num sentence of two years R1. for an of fence
puni shabl e under Section 365 | PC but the Hi gh Court reduced the sentence
to the period undergone (40 days). A bench of three Judges of this Court
intervened in the matter on the ground that the sentence awarded was wholly
di sproportionate to the crine and hence substituted a sentence of six
months R |. Simlarly, the ratio of the cases already referred to by
Justi ce Thakur in his judgnent Vi Z. State of U P. vs. Shri Kishan
(2005) 10 sSCC 420; State of MP. vs. Ghanshaym Singh (2003) 8 SCC 13 and
State of MP. vs. Sangaram and Os. AR 2006 SC 48 unequi vocal |y have
| aid down that where sentence is wholly inadequate, the same my be
enhanced which has to be comensurate with the gravity of the offence
so that it may not anount to failure of justice. In all these cases,
when this Court found the sentence awarded by the High Court to be wholly
di sproportionate to the gravity of offence and considered inprisonnent
of a longer period which befitted the gravity of the offence committed by
the accused, it enhanced the quantum of sentence.

19. It is nost certainly true that the award of puni shnent
to an accused in a case wherein the guilt of the accused is proved, is a
serious and inportant matter and the sane needs to be guided by sound
I ogi ¢ uninfluenced by any enotional or inpulsive outburst or m spl aced
synmpathy that nore often than not, manifest itself in the form of a
sent ence that is either nuch too heavy and oppressive or wholly in



comrensurate considering the gravity of the offence comitted. Courts in
any view have to avoid such extrenmities in their approach specially when
there is no legislative conpul sion or statutory prescription in the form
of a mninmum sentence for an offence committed

20. Bearing the aforesaid paraneters and the principles in
mnd and in the light of findings recorded concurrently and approved by us,

I have not been able to convince nyself or feel persuaded or find a
valid reason why the Hi gh Court should have reduced the sentence of two
years awarded by the trial court by reducing it to one year in the wake
of the finding recorded by us also as we have held that all the accused
owed a duty of care to the deceased persons since accused Sushil Ansal and
A-2 Copal Ansal were in actual control of the premises and took active
participation in the day to day nmanagenent of the theatre. They were the
actual decision makers w thout whose approval no action could be undertaken
inthe prenises. A-1 was the licensee of the cinema and had the obligation
torun it with due and reasonable care. A-2 as the Managing Director of
Ansal Properties & Industries Ltd had exercised conplete control over the
managenent of the theatre. They were the actual beneficiaries of the
est abli shnent who were maki ng out financial gains by charging the public.
As persons in charge of a public entertainnent centre which caters to the
general public they owed a duty of care to naintain a safe environnent. It
woul d be indeed very far fetched to contend that a person who nmmintains a
cinema hall and charges the public a fee for the facility, does not owe a
duty of care to ensure that the public can enjoy the facility in a safe
envi ronnent .

21. In the present case every rule in the book had been
violated with inpunity, whether it be the naintenance of the transforner,
illegal user of the area around the transforner, closure of gangways and
exit in the balcony. Not only that the transforner was not kept in a safe
environnment, the area around the transformer had been filled W th

combusti ble substances so as to aggravate the danger. The public
announcenent system energency lights etc which are the nost basi c
requirenents in the cinena hall were non functional. On top of that, the

illegal closure of exit in the balcony ensured that patrons could not nake
a speedy exit. All these decision were taken by A-1 and A-2 who were in
active control of the theatre and the prem ses. |In such a scenario it can
easily be said that not only were they negligent but the negligence was of
such a high degree that no reasonable nman would have undertaken such a
course specially the ones who were dealing in the business of running a
cinema theatre where the lives of public at large were involved day in and
day out as visitors to the cinema show.

22. The death of the deceased in the tragedy occurred
due to the trap created for them by A1 and A-2 al ong with the
ot her actors who hel ped them achieve that end. Had the |ayout of
t he bal cony not been changed fromthe sanct i oned pl an to such
an extent that access to the right hand exit was

totally blocked, this tragedy would not have taken place. Due to the
bl ockage of the right hand exit the patrons were forced to use both the
| eft hand exits which opened on the snoke filled I eft hand stairs.

23. The conduct of A-1 and A-2/respondents in these appeals
was thus in total disregard of all the safety rules neant to contain a
tragedy of this kind coupled with the know edge of the 1989 fire which had
taken place earlier in the Uphaar theatre. The culpability of the accused
thus clearly brings themw thin the four corners of Section 304 as it |lies
in the knowl edge that such a tragedy was possible and in fact had taken
place in 1989 in an identical manner. But rather than taking stock of the
situation they chose to carry on in the same manner as before in reckless
di sregard to the consequence.

24. Thi s shows t hat the appellants / respondents
herein Sushil Ansal and Gopal Ansal had know edge t hat t he

transf or ner | ocat ed on t he ground fl oor was danger ous
to the paying pat r ons visiting the cinema. Thi s i nci dent

clearly established t hat the owners/ directors / Licencee and



managenent wer e awar e of

the fact that the transforners posed a potential danger of a magjor fire and

of the hall and bal cony getting snoked up ’'chimey effect’. I naction on
the part of A-1 and A-2 despite the pendency of case regarding suspension
of their license continued although a najor fire had broken out on

06.07.1989 at 11.40 P.M in identical circunmstances when bot h t he
transforners i.e. the transfornmer of the Cnema as well as the transforner
of DESU burnt and snoke reached right up to the balcony, but no step was
taken to rectify the situation. The Licence was neither revoked nor was
the matter brought to the notice of Hon' ble Hi gh Court.

FAULTY REPAI R OF THE TRANSFORMER

25. Besi des the above, it has further cone out in evidence |ed
by the CBI and referred to extensively, that the cable end socket of the B
phase of LT supply, cable of the transforner had not been fixed properly by
A-9 (B MSatija), A-10 (A K GCera) & A-11 (Bir Singh) of DESU. The sane had
been fixed by hammering and not by crinping nmachine or any other proper
system as provi ded under BI S 1255, 1983. Thus the short <circuit resulting
inthe fire could have been avoided had the cables been properly repaired.
As per the Report of electrical Inspector NCT of Delhi Shri K L. Gover
(EX. PW24/A), the cable and socket of "B" phase of LT supply cables had
not been fixed properly as the sane appeared to have been fixed by
hamering and not by the crinping machine or any other proper system In
his deposition, he has further clarified that the LT PVC cable socket was
not crinped as required under the provision of IS Code 1255 of 1983 r/w sub
rule 2 of Rule 29 of Rule 1956. The HT circuits were not found provided
with protection system The OCB were acting |like as manual isolator and not
as OCB's as they could not have been tripped automatically in case of
abnormal condition of supply. The 1000 KVA transformer was not having
sufficient clearances as required under IS 1886/1967. No arrangenent for
draining out of transforner oil in case of damage/rapture to t he
transfornmer was found which is mandatory as per the provision of IS
1886/ 1967 & |I'S 10028/ 1981.

26. As is clear fromthe deposition of PW8 S K Bahl (Add

Chi ef Engi neer DVB), the staff of the DVB were obliged to follow the BIS
standard which provided crinping for fixing of |oose cables. He deposed
that the Crinping Machines are provided for the purpose of crinping the
socket with LT | eads of the transfornmer. This was only to secure that no
| oose connections are nade which could give rise to high tenperature
resulting in burning of leads at tines. ....It was obligatory for the staff
of DVBto follow the Indian Standards & DVB Manual for both installation as
wel | as mai ntenance of substation equipnent.

27. Thus the evidence adduced by the appellant CBI and referred
to in great detail in support of their appeal establishes that due to the
faulty repair of the transforner the connection of the cable end socket of
the B phase of LT supply remained | oose which resulted in sparking. This
coupled with 1000 KVA current which was passing through these bus bars

| ed to excessive heating. This caused a cavity on the B phase
and nelting of the upper portion of cable end socket. Thus the <cable and
socket cane out fromthe bolt portion and hit the radiator fin of the
transforner. The live conductor of the cable (whose insulation had nelted
due to the heating) formed an opening in the radiator fin and the
transforner oil gushed out and caught fire. Reports of KV Singh EE
El ectrical PW (PW35/A), Report of Electrical Inspector, NCT, Shri KL
Grover (PW24/A), Report of Dr. Rajinder Singh (CFSL) (PW64/B)] have been
referred to by the appellant CBI in their appeal. The above findings thus
have rightly been affirned by the Hon"'ble Hgh Court in the inpugned
j udgnent .

28. I have further taken note of the fact that the transforner
roomwas not ventilated as per the prescribed BIS Rules. (Causes 7.3.1.1
7.3.1.2, 7.3.1.4, 7.9.3 of the BISrules). In fact, the open space above
t he parapet behind the transformer room from where snoke could have easily
gone outside the building was cl osed. Instead of the parapet as reflected
in the sanctioned plan there was a full wall behind the transformer



effectively trapping the fire and the snpbke wthin the building. The
sanctioned plan showed a parapet behind the transformer roomas per PW 15-
Y/ 11 which is a low wall built along the edge of a roof or a floor not nore
than 3ft. in height" in the Building Byelaws 1959. So the height of the
wal | behind the transforner could not have been nore than 3 feet according
to the sanction plan. But as is clear fromthe various reports there was
full fledged wall behind the transforner. The Report of MCD Engi neers (Ex.
PW2/ A) also states that in the rear a pucca wall marked A-B in the existing
stilt plan has been constructed in full height of building whereas this
wall in stilt floor has been shown open upto a height of 12 ft in the
sanctioned plan. This was a serious violation against the sanctioned
bui l ding plan. The same was reiterated in Report of PW Engineers (EX
PW29/ A) which states that outer wall behind HT/LT room was constructed up
to the First Floor height instead of 3ft height. In addition PW RN
GQupta (EE) MCD and PW29 B. S.Randhawa (AE) PW have also deposed that
outer wall behind HT transformer and LT roomwas found constructed upto the
first floor height instead of 3 feet height.

29. | have further noted that A9 to A1l conducted i nproper

repair of the DVB Transformer in the norning of 13.6.97 without the help of

crinmping machine which resulted in |oose fitting/connections causi ng
sparking in between the B Phase of the transforner, causing a hole in the
radiator fin resulting in | eakage of transfornmer oil which caught fire on
account of the rise in the tenperature due to the sparking and the inproper

repairs of the transforner which is established fromthe Repair Report Ex
PW 108/ AA, EX PW40/C. the entry of repair, PW40 PC Bharadwaj AE DVB & PW
44 Bhagwandeen. The contention of B. M Satija that he was not posted in
substation zone 1601 is incorrect as is clear fromEx. PW48 E which is a
letter fromS. K Bahl Addl. Chief Engineer to SP CBI (PW48) dated 30.07.97
inreply to query fromSP CBI. In reply to query No. 3, he clearly stated
that B.M Satija was entrusted the work of Substation =zone 1601 of Dist.

R K. Puram Uphaar C nema which substation fell under jurisdiction of zone
1601, Capital work order 19.5.1997 vide (Ex PW43/DC).

CULPABI LI TY OF THE SUPERVI SOR OR | NSPECTOR

30. In the present case, A-9 to A-11 i.e. the Inspectors and
the fitter of DVB were in charge of the maintenance of the transformer
which is a hazardous object. As electricians they should have known that by
its very nature a transforner of such high capacity stored inside a
bui l di ng requi red proper nmaintenance and any |lapse on their part would
endanger the life of all the occupant of the building and neighbourhood.
The cal l ous manner of repair by these accused resulted in the outbreak of
fire which finally resulted in a mass tragedy. A-15 is the Divisiona
Oficer with DFS. It was his duty to inspect the building for the fire
hazards and ensure that it was a safe place for the public. The
illegalities and the violations comritted by the nanagenent of the G nenm
woul d not have been possible without willful dereliction of duty by this
accused.

31. Thus the very persons who had been deputed to keep the
public safe connived with the managenent to turn a blind eye to the hazards
created in the building. The conduct of this accused is nothing short of
reckl ess which finally led to the death of 59 persons as the transformer in
question i.e. D.V.B. Transformer did not have following safety neasures at
the time of inspection

i) The L. T. Side cables fromthe bus bar did not have clanping system
or any support to the cabl es.

ii) The earth cable of the transformer had been found tenporarily
fitted with the earth strip i.e. twisting of earth cable.

iii) There was no cable trench to conceal the cable

iv) H T. Panel Board of transforner did not have any relay system to
trip the transforner in case of any fault.

V) The Buchholtz Rel ay systemwas not fitted on the transformer



Vi) Tenperature meter was not found fitted on the transfornmer.

32. The physical examnation of D.V.B. transfornmer reveals
that the cables on bus bars on L.T. side did not have check nuts. Except
one lower ternminal of phase Y and neutral termnal. The check nut of
neutral termnminal was found in | oose condition. The blue phase single cable
at the top along wth cable-end-socket (detached cable) fell down on
radiator fin due to constant arching sparking at nut bolt portion on bus
bar, decoiling effect of cable and weight of cable. Al coupled together
led to eating away of netal of cable and socket resulting in U shape cable
socket end. The physical exam nation of D.V.B. transformer reveals that the
cabl es on bus bars on L.T. Side did not have check nuts. Except one |ower
term nal of phase Y and neutral termnal. The check nut of neutral ternina
was found in | oose condition. The blue phase single cable at the top along
wi th cabl e-end-socket (detached cable) fell dowmm on radiator fin due to
constant arching sparking at nut bolt portion on bus bar, decoling effect
of cable and wei ght of cable. Al coupled together led to eating away of
metal of cable and socket resulting in U shape cabl e socket end.

33. In fact PW48 S K Bahl (Addl. Chief Engineer DVB) deposed
that as far as substation staff is concerned DVB has Asst. FEectric
Fitters/ Sr. Electric Fitter who actually carry out the naintenance

depending upon the extent of damage caused to such equipnent. The
i medi ate officer for getting such work done is the Juni or Engi neer who has
specific jurisdiction of the area as fixed by hi s of ficers. The

Inspector/JE in their respective areas were responsible for 100% check of
the substati on.

34. It had conme in the evidence that Crinping Mchines are
provided for the purpose of crinmping the socket wth LT leads of the
transforner. This is only to secure that no |oose connections are made
whi ch could give rise to high tenperature resulting in burning of |leads at
times. One transforner of 1000 KVA capacity was existing in one of the
transforner roons at Uphaar conplex which was catering to the supply of
adjoining localities of Geen Park, apart fromneeting part of the 1load of
Uphaar conplex were sonme of the connections have been allowed. It is
obligatory for the staff of DVB to fllow the Indian Standards & DVB Manual
for both installation as well as mai ntenance of substation equi prment.

35. PW73 Y. P. Singh (Retd.) Menber Technical DVB also
deposed that his post was the highest post on technical side in DVB. He
went to Uphaar cinenma building on the day the fire incident took place and
i nspected the place and he deposed that as per the sanction order crinping
machi ne was a major factor. Crinping machine is never kept in sub station
as a stock. It is issued to the person who has to carry on the repairs. It
is incorrect that the effect of hamer & dye is the same as that of
crinping machine. In a crinping machine the worker is in a position to put
required force while crinping the socket, while in case of dye & hanmer the
force applied is always arbitrary. A K Gera A 10 Gera has contended that
he was assigned Zone 1603 and Uphaar was under 1601 therefore he just
acconpanied Satija and Bir Singh to Uphaar and not responsible for the
repair of the Transfornmer. In his deposition at PWIO has clarified that the
conmpl aint was attended to by whoever was available at the tinme of conplaint
and not limted to the persons assigned to that zone. Zones are denarcated
for maintenance but for breakdown there is no bifurcation

36. PW4 Bhagwan Deen Mazdor DESU deposed that on 13.6.97 he
was wor ki ng as Mazdoor in DESU at Sector 6 R K. Puram DESU. On 13.6.97 and
had acconpanied B. M Satija, Inspector AK GCera & Bir Singh Sr. Fitter
and went to Uphaar cinema at about 10-10.30 AM He had taken tool box
along with him under the instruction all the three above nentioned
officials. (The witness correctly identified all the accused in the court).
Bir Singh opened the shutter of the transforner room where the DVB
transforner was installed. The socket was changed with the help dye and
hamer as crinping machine was out of order by all the three nentioned
above i.e. Bir Singh, Satija & A K Gera. After changing the socket the
|l ead with socket was connected Bus Bar. The entire repair work was finished
within 45 mnutes approximately. After replacing the socket and connecting



to Bus Bar the switch was put on and thereafter electricity supply was
r est or ed.

37. In addition to the aforesaid evidence, A-15 H S. Panwar-
Del hi Fire Service was responsible for issuing NOC fromthe fire safety and
means of escape point of view Though no fire safety and neans of escape
was avail able as per the standard laid down, in the Uphaar G nenma on the
date of inspectioni.e. 12.5.97 & 15.5.97 still NOC was issued. On the
basis of this NOC, Temporary License was issued by the Licensing Authority.
(Ex 31/DB & Ex 31/ DC).

38. As a consequence of the aforesaid findings based on the
anal ysis of the evidence recorded hereinbefore, sentence of two years
awarded by the trial court in ny viewwas not fit to be interfered with by
the Hi gh Court and for this reason the appeal preferred by the AVUT is fit
to be allowed to the extent that although the charge under Section 304 A
may not be allowed to be converted into 304 Part Il by remanding the matter
for re-trial after the passage of nore than 16 years, yet the sentence
may not be reduced which trivializes or mininises the gravity of offence to
a farce whereby justice to the cause appears to be a nmirage, nockery or a
mere tokenism I n ny considered opinion, the H gh Court has indulged in
m spl aced synpathy by reducing the sentence of two years awarded by the
Trial Court to one year in spite of its finding upholding the charge of
gross crimnal negligence under Section 304A and other allied Sections
which is grossly inadequate considering the nature and gravity of offence
conmitted by the appellants as also the finding that | have recor ded
her ei nabove due to which their conviction under Section 304 A, 337, 338
read with 36 | PC has been upheld by us. In our opinion, the extent of
the sentence of two years was thus not fit to be interfered wth.

39. Neverthel ess, the fact remains that 16 years have el apsed
in the process of conclusion of the trial and pendency of the appeal and
the appellant No.1 Sushil Ansal is now aged nore than 74 years and even if
the appellants are subjected to undergo the maxi num sentence of two vyears,
it can hardly be held to be sufficient so as to match wth the nagnitude

and gravity of offence for giving rise to the catastrophe in which 59
persons lost their lives due to reckless and gross crimnal act of
negligence at the instance of the appellants. Therefore, in an offence

of this nature which can be put sonme what on par with the well-known tragic
i nci dent commonly known as ' Bhopal Gas Leak Tragedy’, conpensation of high
quantum al ong with sentence of inprisonnent may neet the ends of justice
whi ch nust be punitive, deterrent and exenplary in nature. However, in
this context, | also find force in the view taken by the H gh Court of
Bonbay in the matter of State of Maharashtra vs. Chandra Prakash Neshavdev
reported in 1991 Cr.L.J. 3187, wherein it observed that it is an essentia

necessity of public policy that accused who have conmitted crinmes nmust be
puni shed when facts are fresh in the public mind. |If for whatever reasons,
the judicial process had dragged on for an abnornmal point of time and the
accused at that stage is faced with an adverse verdict, it would not be in
the interest of justice to inpose at this point of tinme jail sentence on
the accused however serious the facts of the case are. Mor eover, the
tragic incident in this matter was the consequence of a cunmulative
negl i gence at the instance of the |icensee Sushil Ansal and its executing
authority Gopal Ansal as also due to the fault in the transfornmer of the
Del hi Vidyut Board (DVB) and negligence of their enployees which was not
repai red and mai ntai ned properly as di scussed herei nbefore and the accused
appel lants did not make a cautious and realistic attenpt or wused their
foresight to foresee such an incident as wultimately the aim of the
appel l ants Sushil Ansal and Gopal Ansal in Crimnal Appeal Nos.597 and 598
of 2010 was to nmake nonetary gain by running the theatre.

40. Hence, | amof the viewthat the interest of justice to
some extent would be served by inposing on the accused appellants a
substantial fine and not nerely a jail sentence. Thus, while the sentence
of one year inposed by the H gh Court is upheld, the additional sentence of
one year further while allowing the appeal of AVUI, is fit to be
substituted by a substantial sum of fine to be shared equally by the
appel l ants Sushil Ansal and Gopal Ansal alongwith the DVB which also cannot
absolve itself fromconpensating the victinms of Uphaar tragedy represented
by the AVUT.

41. Thus, while | uphold the conviction and sentence of the



appel l ant No.2 Gopal Ansal in Crininal Appeal No.598 of 2010 who was in
fact conducting the business of running the Uphaar Theatre and had greater
degree of responsibility to ensure safety of the cinema viewers, the
appel l ant Sushil Ansal in Crimnal Appeal No.597 of 2010 was primarily a
licensee who was conducting the business and running Uphaar Theatre
essentially through his brother A-2 Gopal Ansal. Hence, while the sentence
of one year awarded in Crimnal Appeal No.597 of 2010 to Sushil Ansal is
fit to be upheld, the sentence al ready undergone by himmay be treated as
sufficient in the said appeal as he has already served major part of the
sentence and in spite of dismssal of his appeal, he would at the nost
serve the balance three nonths sentence further along with remni ssion

42. But while allow ng the appeal of AVUT and CBI, | take note
of the fact that since Sushil Ansal is now nore than 74 years old and was
running the theatre business essentially along with his brother appellant
No.2 Gopal Ansal, | consider that the period of enhanced sentence in these
appeal s inposed on the appellants Sushil Ansal and Gopal Ansal nay be
substituted wth substantial ambunt of fine to be specified hereinafter
and paid in the appeal bearing Nos.600-602 of 2010 preferred by AVUT and
Crimnal Appeal Nos.605-616 of 2010 preferred by the CBlI which shall be
shared by the appellant Sushil Ansal and appellant Gopal Ansal in equa
measure along wth the Delhi Vidyut Board as | have wupheld the sentence
i mposed on their enployees too. MWy view stands fortified by the order
passed in the case of Bhopal Gas Leak Tragedy where the punishnent for
crimnal negligence was allowed to be substituted by substanti a
compensation which were paid to the victins or their |egal representatives.

43. In view of the candid, conprehensive, unblenished findings
recorded by the trial court, Hi gh Court and upheld by us after intensive
and t hreadbear scrutiny of the evidence led by the prosecution as also
the accused respondents in the Crimnal Appeal Nos.600-602 of 2010
preferred by the AVUT and Crim nal Appeal Nos.605-616 of 2010 preferred by
the CBI, | amof the view that the appeals preferred by the AVUT and CB
are fit to be allowed and no | eniency deserves to be shown while awar di ng
maxi mum sentence prescribed wunder Section 304 A and other allied sections.

Nonet hel ess one will also have to be pragmatic and cannot ignore that the
enhancenent of sentence of one year to two years to the accused cannot
bring back those who suffered and lost their lives in the tragic and the

horrific incident. Thus, while 1 am fully conscious and share the
intensity of the agony and deep concern of the AVUT which has diligently

prosecuted the appeal up to the highest Court, I am of the view that
the ends of justice to sone extent would be net by not nerely awarding
them sentence of inprisonment which | do by disnmissing their appeals

agai nst the judgment and order of the High Court by which a sentence of
one year has been awarded to all the accused, but also by enhancing their
sentence but substituting it with substantial anount of fine to be used for
the public cause in the nenory of the Uphaar victins.

43. Hence, in so far as the Crimnal Appeal No.600-602 of
2010 preferred by the AVUI/Victins Association and t he prosecution
represented by CBlI bearing Crimnal Appeal Nos.605-616 of 2010 are

concerned, | deemit just and appropriate to allow both the appeals by
enhancing their sentence upto the maxi numperiod of two years prescribed
under | PC for offence under Section 304A but in lieu of the additiona
period of sentence of one year, a substantial amount of fine to be

specified hereinafter is directed to be paid by the appellants Sushi

Ansal , CGopal Ansal and DVB in view of gross negligence on the part of their
enployees in order to conpensate the charge of «crimnal negligence
establ i shed agai nst these accused persons. Hence, the enhanced period
of sentence of one year shall be substituted by inposition of the anount
of fine to be paid by themand | do so by placing reliance on the ratio of
the order passed in the well known case of Bhopal Gas Leak Tragedy wherein
the entire crimnal case itself had been quashed by way of settlenent
agai nst the accused and the sentence was substituted with heavy anount of

fine which was paid to the victinse by way of conpensation. However, in
this matter, the appellants have already stood the test of a long drawn
trial wherein they have been convicted and sentenced which | have upheld

and hence they shall undergo remaining period of sentence inposed under
Section 304A along with the fine which we propose to inpose in the appeals



preferred by AVUT and CBI.

44. Therefore, for the reasons recorded hereinbefore, I am of
the view that in lieu of the enhanced sentence of a period of one year
which | allowin the appeals preferred by AVUT and CBI, the sane be
substituted with a fine of Rs.100 crores (One Hundred Crores) to be shared
and paid by A-1 Sushil Ansal and A-2 Gopal Ansal in equal neasure i.e. 50
crores each and 100 crores in all and shall be paid by way of a demand
draft issued in the nane of the Secretary Ceneral of the Suprenme Court of
I ndia which shall be kept in a fixed deposit in any nationalised Bank and
shal |l be spent on the construction of a Trauma Centre to be built in the
menory of Uphaar Victims at any suitable place at Dwarka in New Delhi as
we are informed that Dwarka is an accident prone area but does not have
any governmental infrastructure or public health care centre to treat
accident victins. For this purpose, the State of Delhi as DVB which
is/was an instrunentality of the State, shall allot at |east five acres of
| and or nore at any suitable location at Dmarka within a period of four
nmont hs of this judgnent and order on which a trauma centre for accident
victims alongwith a super speciality departnment/ ward for burn injuries
shal |l be constructed to be known as the ’Victins of Uphaar Menorial Trauma
Centre’ or any other nane that may be suggested by the AVUI/ Uphaar
Victins Association. This trauma centre shall be treated as an
extension centre of the Safdarjung Hospital, New Del hi which is close to
Uphaar Theatre and was the accident site which is hard pressed for space
and desperately needs expansi on consi dering the enornmous nunber of patients
who go there for treatnent. The trauma centre to be built at Dwarka
shall be treated as an extension centre of the Safdarjung Hospital to be
constructed by the respondent accused Sushil Ansal and respondent accused
Gopal Ansal under the supervision of the Building Conmittee to be
constituted which shall include Secretary General of the Suprene Court,
Regi strar Administration of the Suprene Court alongwith a representative of
the AVUT nominated by the Association and the Hospital Superintendent,
Saf darjung Hospital, New Delhi within a period of two years from the date
of allotnment of the plot of land by the State of Delhi which shall be run
and adm nistered by t he authorities of t he Saf dar j ung Hospita
Adnministration as its extension centre for accident victins.

45. In case, the accused appel | ant s/ respondent s herein
Sushil Ansal and Gopal Ansal fails to deposit the fine as ordered, the
| and al ongwi th Uphaar Theatre which is the accident site and is stil
existing at Green Park and has been seized shall be put to public auction
under the supervision of the Building Conmittee referred to hereinbefore
and the proceeds thereof shall be spent for constructing t he Trauma
Centre. It will be open for the Building Conmttee and/or the AVUT in
particular to seek such other or further direction fromthis Court as and
when the necessity arises in regard to the construction operation and
adm nistration of the Trauma Centre. The appeals bearing Criminal Appea
Nos. 600 to 602 of 2010 preferred by AVUT and the appeal preferred by the
CBI bearing Crimnal Appeal Nos.605 to 616 of 2010 thus stand allowed in
terns of the aforesaid order and direction

46. In so far as the other connected Crinmnal Appeals are
concerned, | respectfully agree and affirmthe judgnent and order passed by
Hon' bl e Thakur, J. Thus, the appeals bearing Nos.597 and 598 of 2010
preferred by the appell ants/respondents Sushil Ansal and Gopal Ansal are
di sm ssed except that the sentence inposed on the appellant No.1 Sushi
Ansal is reduced to the period already undergone considering his advanced
age. The other appeals preferred by the officers of DVB bearing Nos.617 to
627 of 2010 and 604 of 2010 and the enpl oyee of Fire Service bearing Appea
Nos. 599 of 2010 are also dismissed as already ordered by Hon' bl e Thakur, J.
with which | agree. Consequently, the appellants shal | surrender to
serve out the remaining part of their sent ence and in view of the
appeal s of AVUT and CBI bearing Appeal Nos.600 to 602 of 2010 and 605 to
616 of 2010 having been all owed, who are the respondents Sushil Ansal and
Gopal Ansal in the appeals preferred by AVUT and the CBI, shall deposit the
anount of fine inposed hereinbefore expeditiously but not Ilater than a
period of three nonths fromthe date of receipt of a copy of this judgnent
and order.



(Gyan Sudha M sra)

New Del hi ,
March 05 , 2014
REPORTABLE
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CI TI ON

CRI M NAL APPEAL NO 597 OF 2010

Sushi | Ansal ... Appel | ant
Ver sus

State Through CBI ... Respondent

(Wth Crl. Appeal s No.598/2010, 599/2010, 600-602/2010, 604/2010, 605-
616/ 2010 and 617-627/2010)

CRDER BY THE COURT

In the light of separate opinions delivered by us in the above-
mentioned matters, we pass the follow ng order:
(1) Crimnal Appeal No.617 of 2010 (wongly nunbered as Crimnal
Appeal s No. 617-627/2010) filed by B.M Satija, Inspector DVB and Crimnal
Appeal No. 604 of 2010 filed by Bir Singh, Senior Fitter, DVB are partly
all owed and their convictions altered to Sections 337 and 338 read wth

Section 36 of the |PC. The sentence awarded to them shall, however, remain
unal t er ed.
(2) Crimnal Appeals No.597, 598 and 599 of 2010 filed by Sushil

Ansal , CGopal Ansal and Harsarup Panwar respectively in so far as the sane
assail/chall enge the conviction of the appellants for offences punishable
under Section 304A read with Section 36 of the | PC and Sections 337 and 338
read with Section 36 of the IPC shall stand dism ssed and their conviction
af firmed.
(3) Crimnal Appeals No.607 to 612 and 614 to 616 of 2010 filed by the
CBI challenging the orders of acquittal of the respondents in those appeals
shal | stand di snmi ssed.
(4) Crimnal Appeals No.597, 598 and 599 of 2010 filed by the
appel lants in those appeals and Crimnal Appeals No.605 606 and 613 of
2010 filed by the State and Crininal Appeals No.600-602 of 2010 filed by
the Association of Victins of Uphaar Tragedy to the extent the said appeals
i nvol ve the question of quantum of sentence to be awarded to the convicted
appel lants in the appeal s nentioned above shall stand referred to a three-
Judge Bench.

Registry to place the papers before Hon'ble the Chief Justice for
constitution of an appropriate Bench.
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(T.S. THAKUR)

.......................................... J.
( GYAN SUDHA M SRA)
New Del hi
March 5, 2014
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CRI M NAL APPEAL NO 597 of 2010

SUSHI L ANSAL Appel I ant (s)
VERSUS

STATE THR. CBI Respondent (s)

with

Crl.A No. 598 of 2010

Crl. A No. 599 of 2010

Crl.A No. 600-602 of 2010

Crl.A No.604 of 2010

Crl. A No. 605-616 of 2010

Crl. A No. 617-627 of 2010

Date : 05/03/2014 These Petitions were called on for judgnent today.

For Appellant (s)

For

Respondent ( s)

Sanj ay Jain, Adv.

Jayant Kumar Mehta, Adv.
Vi render Kumar Sharma, Adv.
B. K. Prasad, Adv.

S. Janani, Adv.

Jayant Kumar Mehta, Adv.
B. K. Prasad, Adv.

. Abhijit P.Medh, Adv.

. Suder shan Sl ngh Rawat, adv.
. Arvind Kumar Sharnma, Adv.
Gopal Singh, Adv.

Ashok K. Mahaj an, Adv.

.Shirish Kumar M shra, Adv.

7555333335533 537%

S. Janani, Adv.

Hon’ ble M. Justice T.S.Thakur and Hon’ble Ms. Justice
Gyan Sudha M sra pronounced separate concurrent judgnents.
In ternms of the signed reportable judgments pronounced by
Hon' bl e Judges, the concluding part of the judgnent pronounced
by Hon' ble M. Justice T.S. Thakur reads as under:
i) Crimnal Appeals No.597 of 2010 and 598 of 2010 filed by
Sushil Ansal (A-1) and Gopal Ansal (A-2) respectively are hereby
di smi ssed uphol ding the conviction and sentences awarded to them
ii) Crimnal Appeal No.599 of 2010 filed by Divisional Fire
Oficer, HS Panwar (A-15) is also dismissed upholding his
convi ction and sentence.
iii) Crimnal Appeal No.617-627 of 2010 and No. 604 of 2010 filed by
D.V.B. Inspector B.M Satija (A-9) and Senior Fitter Bir Singh (A-



11) are partly allowed to the extent that the conviction of the
said two appellants is altered to Sections 337 and 338 read wth
Section 36 | PC without interference with the sentence awarded to
t hem
iv) Crimnal Appeal No.605-616 of 2010 filed by CBI and Crinina
Appeal No. 600-602 of 2010 filed by the Association of Victins of
Uphaar Tragedy are di sm ssed.
Appel l ants Sushil Ansal (A-1), Copal Ansal (A-2) and H.S.
Panwar (A-15) are on bail. They are granted three weeks tinme to
surrender, failing which the Trial Court shall take appropriate
steps for having them apprehended and committed to jail for
under goi ng the remainder of their sentences in ternms of the signed
j udgnent .
The concluding part of the judgnent pronounced by
Hon’ bl e Ms. Justice Gyan Sudha M sra reads as under: -
Crimnal Appeal Nos. 600 to 602 of 2010 and 605 to 616 of
2010 stand allowed. In so far as the other connected Crinina
Appeals are concerned, | respectfully agree and affirm the
j udgnent and order passed by Hon' bl e Thakur, J. Thus, the appeals
beari ng Nos. 597 and 598 of 2010 preferred by t he
appel | ant s/ respondents Sushil Ansal and Gopal Ansal are dism ssed
except that the sentence inposed on the appellant No.1l Sushi
Ansal is reduced to the period al ready undergone considering his
advanced age. The other appeals preferred by the officers of DVB
bearing Nos. 617 to 627 of 2010 and 604 of 2010 and the enpl oyee of
Fire Service bearing Appeal Nos.599 of 2010 are al so dismissed as
already ordered by Hon ble Thakur, J. wth which | agree.
Consequently, the appellants shall surrender to serve out the
remaining part of their sentence and in view of the appeals of
AVUT and CBI bearing Appeal Nos.600 to 602 of 2010 and 605 to 616

of 2010 havi ng been all owed, who are the respondents Sushil Ansa
and Gopal Ansal in the appeals preferred by AVUT and the CBI
shal | deposit t he anount of fine i mposed her ei nbef ore

expedi tiously but not |ater than a period of three nonths from
the date of receipt of a copy of this judgnent and order

In the light of separate opinions delivered by Hon’ bl e
Judges, in the above-nmentioned matters, the Court passed the
foll owi ng order:
(1) Crimnal Appeal No.617 of 2010 (wongly nunbered as
Crimnal Appeals No.617-627/2010) filed by B.M Satija, |nspector
DVB and Criminal Appeal No.604 of 2010 filed by Bir Singh, Senior
Fitter, DVB are partly allowed and their convictions altered to
Sections 337 and 338 read with Section 36 of the | PC. The sentence
awarded to them shall, however, remain unaltered
(2) Crimnal Appeals No.597, 598 and 599 of 2010 filed by
Sushil Ansal, CGopal Ansal and Harsarup Panwar respectively in so
far as the sane assail/challenge the conviction of the appellants
for of fences puni shabl e under Section 304A read with Section 36 of
the I PC and Sections 337 and 338 read with Section 36 of the |PC
shal |l stand dism ssed and their conviction affirned.
(3) Crimnal Appeals No.607 to 612 and 614 to 616 of 2010
filed by the CBI challenging the orders of acquittal of the
respondents in those appeals shall stand dism ssed.
(4) Crimnal Appeals No.597, 598 and 599 of 2010 filed by the
appel lants in those appeals and Crimnal Appeals No.605 606 and
613 of 2010 filed by the State and Crim nal Appeals No.600-602 of
2010 filed by the Association of Victins of Uphaar Tragedy to the
extent the said appeals involve the question of quantum of
sentence to be awarded to the convicted appellants in the appeals
nmenti oned above shall stand referred to a three-Judge Bench

Registry to place the papers before Hon'ble the Chief
Justice for constitution of an appropriate Bench

(Shashi Sareen) (Veena Kher a)



Court Master Court Master
(Signed three reportable judgnents are placed on the file)



