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CRI M NAL APPEAL NCS. 597 AND 598 OF 2010

1. The aforestated appeals had been initially heard by two Hon' bl e
Judges of this Court. Though the order of conviction had been upheld
by the | earned Judges, on the subject of sentence the | earned Judges
di ffered. Justice T.S. Thakur passed the follow ng order on the
sent ence:

"(i) Crimnal Appeal Nos.597 of 2010 and 598 of



2010 filed by Sushil Ansal (A-1) and Gopa
Ansal (A-2) respectively are her eby
di sm ssed uphol di ng the conviction and
sentences awarded to them"

Wher eas Justice Gyan Sudha M shra passed the foll ow ng order

"44. Therefore, for the reasons recorded

herei nbefore, | amof the viewthat in lieu of the
enhanced sentence of a period of one year which

I allowin the appeals preferred by AVUT and

CBlI, the sane be substituted with a fine of Rs

100 crores (one hundred crores) to be shared

and paid by A-1 Sushil Ansal and A-2 CGopal

Ansal in equal neasure i.e. Rs 50 crores each

and Rs 100 crores in all, and shall be paid by

way of a denmand draft issued in the name of the
Secretary Ceneral of the Supreme Court of India
whi ch shall be kept in a fixed deposit in any

nati onal i sed bank and shall be spent on the
construction of a traunma centre to be built in the
menory of Uphaar Victins at any suitable place

at Dwarka in New Del hi as we are inforned that
Dwar ka is an acci dent-prone area but does not
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have any governnental infrastructure or public
health care centre to treat accident victinms. For
this purpose, the State of Del hi, as DVB which
is/was an instrunmentality of the State, shal
allot at least five acres of land or nore at any
suitable | ocation at Dwarka within a period of
four nmonths of this judgnent and order on
which a trauma centre for accident victins al ong
with a Super speciality department/ward for
burn injuries shall be constructed to be known
as the "Victins of Uphaar Menorial Trauma
Centre" or any other nane that may be
suggest ed by AVUT/ Uphaar Victins'
Association. This trauma centre shall be treated
as an extension centre of the Safdarjung
Hospital, New Delhi which is close to Uphaar
Theatre and was the accident site which is
har d- pressed for space and desperately needs
expansi on consi deri ng the enornous nunber of
patients who go there for treatnent. The traunm
centre to be built at Dwarka shall be treated as
an extension centre of the Safdarjung Hospital to
be constructed by the respondent-accused
Sushil Ansal and respondent-accused Gopa
Ansal under the supervision of the Building
Committee to be constituted which shall include
Secretary Ceneral of the Supreme Court,
Regi strar Administration of the Supreme Court
along with a representative of AVUT noni nated
by t he Associ ati on and t he Hospita
Superi nt endent, Safdarjung Hospital, New Del hi
within a period of two years fromthe date of
allotment of the plot of land by the State of Delh
whi ch shall be run and admi ni stered by the
authorities of t he Saf darj ung Hospita
Adm nistration as its extension centre for
accident victins."

2. In view of the difference of opinion between the two | earned

j udges regardi ng quantum of sentence, the matter has been pl aced



before us in pursuance of the follow ng order dated 5.03.2014 : -
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"4, Crimnal Appeals No. 597, 598 and 599 of 2010
filed by the appellants in those appeals and
Crimnal Appeals No. 605, 606 and 613 of 2010
filed by the State and Crim nal Appeal s No.
600- 602 of 2010 filed by the Association of Victins
of Uphaar Tragedy to the extent the said appeals
i nvol ve the question of quantum of sentence to be
awarded to the convicted appellants in the appeals
menti oned above shall stand referred to a
t hree- Judge Bench".
3. We have heard the | earned counsel appearing for the parties and
have al so carefully gone through that portion of the judgnent,

wher eby the sentence has been i nposed upon the Appellants.

4, Upon hearing the | earned counsel and on perusal of the record
pertaining to the case, we find that the root cause of the fire was 1000
KVA transformer installed and naintained by the Del hi Vidyut Board
(DVB), which was in the premi ses of Uphaar G nenma. The said 1000

KVA transformer, even though located within the Uphaar cinenma

prem ses, did not belong to the appellants.

5. The said transformer caught fire on 13.6.1997 around 6.55 a.m
damagi ng the area surrounding the transformer. The fire was brought
under control by 7.25 a.m and it was repaired by two enpl oyees of
the DVB along with Senior Fitter, Bir Singh, who were possibly not
highly qualified in the field of El ectrical Engineering. The repairs were
carried out wi thout use of any special equipnment. The said
transformer was recharged for resunption of electric supply by 11.30
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a.m on the sane day.
6. As the factual matrix would further unfurl, on the fateful day,
around 3: 00pm the matinee show of film *Border’ started. Between
3:55 and 4:55 p.m, there was a general power shut down; however
the C nema show continued. | mediately, on resunption of electricity
at 4:55 pm there was intense and heavy sparking in the DVB
transforner, which led to B phase cabl e detachi ng, sliding down of the
B phase cable, formng an arc and ultinmately resulting in rupture of

the Transformer fin. Through this slit, the transformer oil spilled out,



caught fire and consequently set abl aze several vehicles parked nearby
inthe stilt floor. This fire generated hot thick black snoke, which

travel | ed upwards, accelerated by a Chimey effect.

7. The smoke entered the hall fromthe staircases, air conditioning
ducts as well as the area beneath the screen and the audience sitting
in the ground floor of the auditorium escaped i nmedi ately. The
audi ence sitting in the balcony found it hard to escape as there were
no lights due to | ack of power supply, nor were there any energency
lights or lights to give indication about the exit. Mreover, there were
no war ni ngs through public address systemfor imedi ate evacuation
in an orderly manner. The closure of the right side exit, elimnation of
one exit and the narrowi ng of another exit as well as introduction of
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certain seats near the left side exit, together with bolting of certain
doors in the bal cony caused panic and resulted in delayed escape of
nmost of the spectators occupying bal cony seats. Mst of the spectators
wer e subsequently rescued by the fire fighters, but they were severely
affected by the snoke. The fire was soon declared a mgj or one and
rescue operations continued till about 7:30pm The entire mnishap
clained lives of 59 persons besides injuries to nearly 100 ot hers.
8. It is pertinent to note here that initially there were two exits in the
bal cony portion of the cinema theatre. One portion was open as an
exit, whereas another had been cl osed down on account of certain
additional seats placed near the exit. The additional seats were
arranged with pernission of all authorities concerned and even the
second exit had also been closed with perm ssion of all authorities
concerned. The representatives of the departnments concerned like
Hone Department, Police Departnent, Fire Departnent, etc. had
visited the theatre before giving necessary perm ssion for increase in
the nunber of seats, approval of the changed | ayout of seats and for

closure of the second exit.

9. Under these circunstances, when another exit had been cl osed
on account of arrangenent of additional seats, which had been done

wi th proper perm ssion of the concerned authorities, the spectators of
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the bal cony had to rush only towards one exit which was | eading to

the staircase, already occupied with toxic gases including carbon
nmonoxi de.

10. Due to inhalation of toxic gases including carbon nonoxi de, nost

of the spectators, who had occupi ed bal cony seats, collapsed in the

bal cony or on the staircase and ultimately the unfortunate m shap

which is the subject matter of this case, took place.

11. In view of the aforestated undi sputed facts, the issue with regard
to inmposition of sentence upon the appellants is to be decided by us.
We are concerned with inposition of sentence in a crimnal case and

not with awardi ng damages in a civil case. Principles for deciding both

are different.

12. In the instant case, we are only concerned with inposition of
appropriate sentence for the reason that the appellants have al ready
been convicted of the of fences under Sections 304-A/337/338 read
with Section 36 of the Indian Penal Code (I1PC) and Section 14 of the
C nemat ograph Act, 1952 and the conviction has been affirned by this

Court.

13. One can say that if the second exit |eading to another staircase
had not been cl osed, possibly the damage and deaths coul d have been
| ess. The reason for which the second exit was cl osed was
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arrangenent of additional seats and change of |ayout of seats in the

bal cony. The appellants, the owners of the cinema premn ses, were
aware of the fact that one exit had been closed due to addition of seats
and change in the layout of the seats and the said fact could have
exposed the spectators to the risk they actually faced, which

ultimately resulted into the abovesaid nmishap. Be that as it may, the
fact remains that the appellants have been found guilty and they have

been convi ct ed.

14. On the issue of sentence, one of our brother Judges, T.S. Thakur

J. has upheld rigorous inprisonment of one year which has been



i nposed by the High Court. So far as Gyan Sudha Msra, J. is
concerned, she was of the view that the sentence inposed was
insufficient and therefore, it should be enhanced and possibly because
the heirs of the victins were not interested in getting conpensation
she was of the view that appropriate fine should be inposed upon the
appel I ants, which should be used for a public purpose so that in
future, in the event of any such m shap, the injured persons can be

gi ven pronpt and effective treatnent. The | earned Judge had

t her ef ore, per haps rightly t hought about i mposi ng ri gorous
i mpri sonment of one additional year and |ooking at the fact that the

victinms had already lost their lives and the anount of fine which could
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be recovered fromthe appellants can be used for a better public

pur pose, the | earned Judge inposed fine of Rs.50 crore on each of the
appellants in lieu of the additional sentence which had been proposed
by observing: -

"40. Hence, | amof the view that interest of justice
to sone extent would be served by inposing on the
Accused Appellants a substantial fine and not
merely a jail sentence. Thus, while the sentence of
one year inmposed by the High Court is upheld, the
addi ti onal sentence of one year further while

all owi ng the appeal of AVUT, is fit to be
substituted by a substantial sumof fine to be
shared equally by the Appellants Sushil Ansal and
Gopal Ansal along with DVB which al so can not
absolve itself from conpensating the victinms of
Uphaar tragedy represented by the AVUT".

"42. But while allowi ng the appeal of AVUT and
CBlI, | take note of the fact that since Sushil Ansa
is now nore than 74 years old and was running

the theatre business essentially along with his
brot her Appellant No. 2 Gopal Ansal, | consider
that the period of enhanced sentence in these
appeal s i nposed on the Appellants Sushil Ansa

and Gopal Ansal may be substituted with
substantial anmount of fine to be specified
hereinafter and paid in the appeal bearing Nos.
600- 602 of 2010 preferred by AVUT and Crinina
Appeal Nos. 605-616 of 2010 preferred by the CB
whi ch shall be shared by the Appel |l ant Sushi

Ansal and Appellant Copal Ansal in equal neasure
along with the Del hi Vidyut Board as | have upheld
the sentence inposed on their enployees too. My
view stands fortified by the order passed in the
case of Bhopal Gas Leak Tragedy where the

puni shrrent for criminal negligence was allowed to
be substituted by substantial conpensation which
were paid to the victins or their |ega
representatives”
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15. Shri Ram Jethmal ani, |earned senior counsel, submtted that in

the facts and circunstances of the present case, the anount of fine of
Rs. 100 crore nmay be reduced and the view expressed by Msra, J. to
reduce the sentence of appellant - Sushil Ansal (A-1) to the period
al ready undergone considering his advanced age, be al so nade
applicable to Gopal Ansal (A-2) on the principle of parity. He
submitted that both the appellants had al ready undergone substantia
part of the sentence out of sentence of one year awarded to them and
were willing to pay substantial anobunt towards fine in lieu of the
under goi ng remai ni ng period of sentence. He al so pointed out that out
of one year sentence, they had al ready undergone substantive

sentence of 5-6 nonths and with rem ssions, sentence undergone

wor ked out to about nine nonths.

16. W have duly considered the matter. It hardly needs to be
menti oned that an appropriate sentence has to be awarded by taking
into consideration the gravity of offence, the manner of conm ssion
the age of the accused and other nmitigating and aggravating

ci rcunst ances. The sentence shoul d neither be excessively harsh nor

ridiculously I ow

17. We are conscious of the fact that matter of this magnitude may
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call for a higher sentence, but the Court has to limt itself to the choice

avai | abl e under the | aw prescribing sentence. The fact that remains is
that the nmaxi num sentence prescribed under the law is period of two
years and the High Court had chosen, in the facts and circunstances

of the case, to award sentence of one year which has been approved by
Thakur, J. In the dissenting opinion by Msra, J. the nodification is
that the sentence be enhanced but giving an option to pay substantia
anount in lieu of the enhanced sentence with further direction to
reduce the jail sentence to the period already undergone, if the

amount of fine in lieu of enhanced sentence is paid.

18. After having considered the facts of the case, the views expressed



by both the | earned Judges and the argunents advanced by the

| earned counsel appearing for both sides, we are in agreenent with the
vi ew expressed by Msra, J. that sentence awarded by the Hi gh Court
needs to be enhanced to the nmaxi mum period of two years under

Section 304-A but in lieu of additional period of sentence of one year
the substantial anount of fine needs to be inposed. W are further of
the view that in case the said anbunt of fine is paid, the sentence
shoul d be reduced to the period al ready undergone, as indicated by
Msra, J. in the case of Sushil Ansal (Al). On the principle of parity,

the case of CGopal Ansal (A2) will stand on the sanme footing as that of
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Sushil Ansal (Al). Thus, we are of the considered opinion that ends of

justice would neet if the appellants are directed to pay fine so that the
anount of fine can be used either for the purpose of setting up a
Trauma Centre in NCT of Del hi or for upgrading Trauma Centres of

Hospital s managed in NCT of Del hi by the Governnent of Del hi

19. W, therefore, direct that a fine of Rs.30 crore on each appellant
shoul d be inposed and if the said fine is paid within a period of three
nmont hs, the sentence of the appellants be reduced to the sentence

al ready undergone. W have noted the fact that as appellant no.1 is
fairly aged, it may not be fruitful to ask himto undergo ri gorous

i mprisonnment. On the ground of parity and on the peculiar facts of
this case, so far as appellant no.2 nmay al so not be constrained to
undergo the sentence, if he also pays the same amount of fine. If the
af orestated anount is not paid within three nonths fromthe date of
order dated 19th August, 2015, the appellants shall undergo two years
rigorous inprisonnment, including the sentence al ready undergone.

CRI M NAL APPEAL NO 599/2010: -

20. As regards the conviction of Appellant H S. Panwar (A-15)

assailed in Crimnal Appeal No. 599/2010, the Ld. Judges dism ssed
the afore-said appeal and affirmed the conviction u/s. 304-A/ 337/ 338

read with S. 36 | PC On the question of quantum of sentence qua
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Appel lant H. S. Panwar (A-15), the matter was pl aced before us as

st at ed above.

21. In view of the facts discussed above and on the ground of parity,
we direct that Appellant Harsarup Panwar (A-15) shall stand

sentenced to undergo rigorous inprisonnent for one year. However,
having regard to advanced age and di seases |i ke al zheimer’s di sease
suffered by the accused and ot her peculiar facts and circunstances, if
he pays Rs.10 | akh by way of fine, the sentence will stand reduced to
the period already undergone. If he fails to pay the aforestated amunt
within three nonths fromthe order dated 19th August, 2015, he shal
undergo the sentence of one year, including the termwhich he has

al ready under gone. Now, we have been informed that Appellant

Har sarup Panwar (A-15) has already paid Rs.10 | akh as per operative

order pronounced on 19th August, 2015.

22. The aforestated fine inposed upon the appellants in Crimna
Appeal s No. 597, 598 and 599 of 2010 filed by Sushil Ansal (A-1),
Gopal Ansal (A-2) and Harsarup Panwar (A-15) shall be given by way
of a demand draft to the Chief Secretary of Del hi Governnent for
setting up a new trauma centre or for upgrading the existing trauma

centres of hospitals nmanaged by the Governnment of NCT of Del hi
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CRI M NAL APPEAL NOs. 600-602, 605, 606 and 613 of 2010

23. Consequently, Crimnal Appeal No. 605, 606 and 613 of 2010 filed
by the State and Crim nal Appeal No. 600-602 of 2010 filed by the

Associ ation of Victins of Uphaar Tragedy are di sposed of.

24. In view of the above order, the inpugned judgnent stands
nodi fied so far as the question of inposition of sentence is concerned

and the appeals are disposed of as partly all owed.

25. W had passed the operative part of the order on 19 th August,
2015, but since the Court tine was al nost over, we have now given

the reasons for the said order
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Hon’ bl e M. Justi ce Ani | R. Dave pr onounced t he
j udgnent of the Bench conprising His Lordship, Hon ble M.
Justice Kurian Joseph and Hon’ble M. Justice Adarsh Kunar
Goel .
The appeal s are di sposed of as partly allowed in
terms of the signed Reportabl e judgnent

(Sarita Purohit) (Sneh Bal a Mehra)
Court Master Assi stant Registrar

(Si gned Reportabl e Judgnent is placed on the file)
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