*< 1

I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 4497 OF 2006
TEACHI NG & NON- TEACH. STAFF, T. V. M S. &ANR. APPEL
LANT( S)
VERSUS
STATE OF Bl HAR & ORS. RESPO
NDENT( S)
ORDER
W have heard M. Anrendra Sharan, |earned Senior
Counsel appeari ng for t he appel I ant s and M
Mani sh
Kumar , | ear ned counsel appeari ng fo
r t he
respondent s- St at e.
The appel I ants are t he teachi ng and non
-teaching
staff of Tulsi Vidya Mandir Hi gh School, Singathia, Gaya,
Bi har (for short t he " School 7). They filed
a writ

petition being CWJ.C No.6638 of 1999, seeking a wit
of mandanmus or any other appropriate wit directing the
respondents-State of Bihar for taking over the school and
paynment of salaries etc., to the wit petitioners who are
teachi ng and non-teaching staff of the school. By order
dated 24.07.2003, the | earned Single Judge of the High
Signature Not Verified
Court disnissed the said wit petition, on the ground
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Reason: inter alia that the school was never taken over under the
provi si ons of Bi har Non- Gover nnent Secondary
School
(Managenent and t aki ng over of Control) Act
, 1981.
2

Further the representation filed by the wit petitioners



before the respondent-State was al so rejected. Aggrieved
by the said order passed by the | earned Single Judge, the
wit petitioners preferred a Letters Patent Appeal No. 786
of 2003, before the Division Bench of the H gh Court. By

the i mpugned order dated 01.09.2003, the H gh Court also

di smi ssed t he sai d Letters Pat ent Appeal . For better
appreci ation, the relevant portion of the inpugned order
i s extracted hereinbel ow :
"From perusal of the counter affidavit, it
appears t hat t he School in question was
est abl i shed in 1962 and was grant ed partia
recognition in 1965. The District Educati on
Oficer visited the school in 1969 and found that
the school was closed. Again in 1982, the schoo
was started in the sane nanme and a prayer was
made for perm ssion to establish the school which
was grant ed by t he concer ned aut hority on
15. 02. 1985. Accor di ng to t he | ear ned counse
appearing for the State, the school was not in
exi stence on the relevant dated i.e. 2nd Cctober,
1980 and as such there was no question of its
bei ng taken over automatically.
As t he school in question was not in
exi stence on t he rel evant date i.e. on 2nd
Cct ober, 1980, there was no question of its being
t aken over under section 3(1) of t he
O di nance/ Act and thus, there is no question of a
direction for payment of sal ary etc., to t he
enpl oyees of t he sai d school . Lear ned Singl e

Judge rightly dismssed the wit application
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In the result, there is no merit in this

appeal and the sane is accordingly disnissed.”

Aggri eved by t he i mpugned order dat ed 01. 09. 2003
passed by the Patna H gh Court in L.P.A No.786 of 2003,
t he appel I ant s have preferred this appeal by speci al
| eave.

In the course of argunents, when we put a question
to M. Anrendra Saran, |earned Senior Counsel appearing
for the appellants, as to whether the school nanagenent
was made a party in the wit petition or in the Letters
Pat ent Appeal, he has very fairly stated that the schoo
managenent was not made party bef ore t he Hi gh Court.
Curiously enough, how the wit petition or appeal was

entertai ned by the H gh Court when the school managenent,



who will be the ultimate affected person, was not nade a
party in the wit petition or appeal. On this ground
al one, the order passed by the |l earned Single Judge as
al so the i mpugned order passed by the Division Bench of
the High Court are liable to be set aside.
Consequently, we allow this appeal, set aside the
i mpugned order passed by the Division Bench of the High
Court as also the order of the |earned Single Judge and
the matter is remitted to the High Court by giving an
opportunity to t he appel I ant s to i mpl ead t he
managenent as party r espondent in t he array

parties in the wit petition
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Needl ess to say that if the school managenent is
i npl eaded as party respondent in the wit petition, the
H gh Court shall consider the wit petition afresh and
pass appropriate orders in accordance with | aw.

It is made clear that we have not expressed any
opinion with regard to either the finding recorded in the
i mpugned order or the existence of the school on the

rel evant date.

.................... J
[ KURI AN JOSEPH|
NEW DELH ;
AUGUST 13, 2015.
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Date : 13/08/2015 This appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTICE MY. EQBAL
HON BLE MR JUSTI CE KURI AN JOSEPH
For Appellant(s) Anr endra Sharan, Sr. Adv.
Manu Shanker M shra, Adv.

M
M
For Respondent (s) M. Mani sh Kumar, Adv.
M. Chandan Kumar, Adv.
For M. Gopal Singh, Adv.
UPON hearing the counsel the Court nmde the follow ng
ORDER

The appeal is allowed in terns of the signed order.

(Sanjay Kumar-11) (I'ndu Pokhriyal)
Court Master Court Master
(Signed Oder is placed on the file)



