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I N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI' M NAL APPEAL NO 943 OF 2005

VI JAYSI NH CHANDUBHA JADEJA APPELLANT( S)

VERSUS

STATE OF GUIARAT RESPONDENT( S)

REFERENCE ORDER

Thi s is an appeal preferred by t he accused agai nst t he

deci si on of t he Di vi si on Bench of t he Hi gh Court of Quj ar at . The

appel | ant herein was f ound guilty of t he of fence puni shabl e under

Section 31 of t he Nar coti c Dr ugs and Psychot ropi c Subst ances Act ,

1985 (for short 'the NDPS Act’') and was sentenced to undergo 10 years

i mprisonment with a fine of Rs.10 |acs.

When t he matt er came bef ore this Court, t he appel | ant

rai sed a contention t hat Secti on 50 of t he NDPS  Act was not duly



complied with and t he convi ction and sent ence of t he appel | ant was,

therefore, illegal. The appellant relied on a decision of the Constitution

Bench of this Court in State of Punjab Vs. Bal dev Si ngh, reported in

1999(6) SCC p.172. The contention of the appellant is that the officer

who conduct ed t he search, did not inform him of hi s right to be

sear ched in the presence  of a CGazetted Oficer or a Magistrate. The

police only told himthat the search on his body will be carried out and

whet her he want ed to be sear ched in t he presence of any Gazetted

Oficer or a Magistrate. The Division Bench of the High Court held that

this is sufficient conpl i ance of Section 50 of t he NDPS  Act and t he

conviction of the appellant was uphel d.

Counsel for t he appel | ant submits t hat t he Constitution

Bench in Bal dev Singh's case (supra) has held that it is not enough that

the accused be infornmed or intimated that he woul d be searched in the

presence  of a CGazetted Oficer or a Mgistrate but he  should be

i nf or med of his right to be sear ched in t he presence of a Gazetted

Oficer or a Magistrate and if there is any violation in this regard, it wll



be violation of Section 50 of the NDPS Act.

When t he matt er came up bef ore this Court, it was f ound

that in sone of the decisions rendered by this Court, a slightly different

view was t aken t han what was expressed by t he Constitution Bench

with regard to interpretation of Section 50 of the NDPS Act. In the case

Joser ph Fernandez Vs. State of Goa, 2001(1) SCC p. 707, a Bench of

three Hon’ bl e  Judges held that even when the searching of ficer

informed himthat "if you wi sh you nay be searched in the presence of

a gazetted officer or a Magistrate"; it was held that it was in substantia

conpl i ance with t he requi r enent of Secti on 50 of t he NDPS  Act, and

the Court observed that it did not agree with the contention that there

was non-conpliance of the mandatory provisions contained in Section

50 of t he NDPS  Act. In anot her deci si on of this Court in Prabha
Shankar Dubey Vs. State of M P., 2004( 2) SCC p. 56, t he fol |l owi ng
i nformati on was conveyed to the accused : "By way of this notice, you

are informed that we have recei ved information that you are illegally



carrying opium wth you, t heref ore, we are requied to

scooter and you for this purpose. You would like to give nme search or

you would like to be searched by a gazetted officer or by a Mgistrate”

This was held to be substantial conpliance of Section 50 of the NDPS

Act . In Krishan Kanwar (snt.) Alias Thakuraeen Vs. State of

Raj ast han, 2004(2) SCC p.608, the sane question was consi dered and

it was hel d t hat there is no specific form prescribed or

conveying the information required to be given under Section 50 of the

NDPS Act and it was held that "what is necessary is that the accused

(suspect) shoul d be made awar e of t he exi st ence of hi s

sear ched in t he presence of one of t he of ficers naned

itself. Since no specific node or manner is prescribed or intended, the

court has to see the substance and not the formof intimation. Whether

the requirenent of Section 50 have been net is a question which is to
be decided on the facts of each case and there cannot be any sweeping

generalization and/or a straitjacket fornula."

A reference was al so made to an earlier decision of this Court
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in Mnohar Lal vs. State of Raj ast han, 1996(11) SCC  p. 391, wherei n

this Court held that "...it is clear from Section 50 of the NDPS Act that
t he option gi ven t her eby to t he accused is only to choose whet her
woul d I'ike to be sear ched by t he of ficer maki ng t he search or in

presence  of t he near est avai |l abl e Gazetted Oficer or t he near est

avai |l abl e Magistrate."

However, we notice that in the decisions in State of Punjab

Vs. Balbir Si ngh, 1994(3) SCC p.299, K Mhana Vs. State  of Kerla

2000(1) SCC p.222, and Vinod Vs. State of Maharashtra, 2002(8) SCC

p. 351, the decision of the Constitution Bench was followed. It was held
therein t hat bef ore conducti ng serach, t he police of ficer concer ned
cannot merely ask t he accused whet her he woul d like to be pr oduced

before the Magistrate or a Gazetted O ficer for the purpose of search but

should informhimof his right in that behalf under the | aw.

We may now refer to the decision of the Constitution Bench

render ed in Baldev Si ngh’ s case (supra) in this regard. In Bal dev

he

t he



Singh’ s case (supra), an ar gunent was rai sed that whet her t he

accused/ suspect is merel y to be i nf or med as to whet her he prefers to

be sear ched in t he presence of t he Magi strate or t he Gazetted O ficer
and that it is not necessary that he  should be i nformed of hi s right
under Section 50 of t he NDPS  Act. Thi s plea was negati ved by t he

Constitution Bench and it was held

. W are not persuaded to agree that reading into
Secti on 50, t he exi st ence of a duty on t he part of t he
enpl onered officer, to intimate to the suspect, about the

exi stence of his right to be searched in the presence of a

gazetted of ficer or a Magi strat e, i f he SO requires, woul d
pl ace any prem um on i gnor ance of t he | aw. The

ar gunent | oses si ght of a clear di stinction bet ween

i gnor ance of t he law and i gnor ance of t he right to a

"reasonabl e, fair and just procedure".

It was further held that

"Requirenment to informhas been read in by this Court in

ot her ci rcunst ances al so, wher e t he statute did not
explicitly provi de for such a requirenent. Wi | e
considering the scope of Article 22(5) of the Constitution

of India and vari ous ot her provi si ons of t he COFEPGCSA

Act and the NDPS  Act as amended in 1988, a

Constitution Bench of this Court in Kam eshkumar

| shwar das Pat el Vs. Uni on of India concl uded : (scc

P.59, para 14)



"14. Article 22(5) must , t her ef or e, be

const rued to mean t hat t he person detail ed

has a ri ght to make a representation agai nst
t he order of detention whi ch can be numde not

only to t he Advi sory Boar d but al so to t he
detaining authority, i.e., the authority that has

made the order of the detention or the order for

conti nunace of such detenti on, whi ch is

conpetent to give imediate relief by revoking

the said order as well as to any other authority

whi ch is conpet ent under law to revoke t he
order for detention and  thereby gi ven relief to
t he person det ai ned. The right to make a
representation carries wi thin it
correspondi ng obl i gation on the authority

maki ng t he or der of detention to inform the
person det ai ned of his ri ght to make a
representation agai nst the order of detention to

t he authorities who are required to consi der

such a representation.”

It was also reiterated at the end of the paragraph

(1) That when an enpowered officer or a duly authorised
officer acting on prior information is about to search a
per son, it is i mperative for him to inform the person
concerned of his right under sub-section (1) of Section
50 of being taken to the nearest gazetted officer or the
near est Magi strate for maki ng t he search. However

such informati on may not necessarily be in witing.

(2) That failoure to informthe person concerned about the

exi stence of his right to be searched before a gazetted



of ficer or a Magi strate would cause prejudi ce to an
accused. "

(Enphasi s added)

From the aforesaid decision in Baldev Singh's case (supra), it

is clear that it is not enough that the accused be told that whether he

woul d prefer to be sear ched in t he presence of a gazetted of ficer

a

Magi strat e, but he nmust be told of hi s right to be sear ched in
presence  of a gazetted of ficer or a Magistrate. It may be noti ced
at

cl ause (1) of Secti on 50 of t he NDPS  Act only i ndi cates t hat only

cases wher e t he accused/ suspect requires to be sear ched in t he

presence of a gazetted officer or a Magistrate, he need be taken to such

pl ace. It is also inportant to note that the option is for the searching

officer either to take himto the gazetted officer or to the Magistrate. In

Bal dev Singh's case (supra), the Constitution Bench al so observed that

it is not necessary that in the search neno or in the contenporanious

docunent it sould be specifically nentioned that the accused/ suspect

apprised of his right under Section 50(1) of the NDPS Act. It has been
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so held that it is enough that the officer, who conducts the search, gives

oral evidence to the effect t hat the accused was i nformed of hi s right

under Section 50(1) of the NDPS Act.

Thus, in a way, it al | depends on t he oral evi denceof t he

of ficer who conducts search, in case nothing is nentioned in the search

mahazar or any other contenporani ous docunent prepared at the tine

of search. In view of the | arge nunber of cases com ng up under the

provi si ons of t he NDPS  Act t he interpretation of Secti on 50 of t he Act

requires a little nore clarification as its applicability is quite frequent in

many cases. In appreci ati ng t he law laid down by t he Constitution

Bench in Baldev Singh's case (supra), we have noticed that conflicting

deci si ons have been r ender ed by this Court. W f eel t hat t he matt er

requires somne clarification by a | ar ger Bench. The mat t er be pl aced

before the Hon bl e Chief Justice of India for taking further action in this

regard.

W are told t hat t he appel | ant has al r eady under gone a



sent ence of 8 years and 8 nmont hs i mpri sonment. As t he matt er is

referred to a | ar ger Bench, it is Iikely t hat t he final di sposal of
t he
appeal may t ake further time and in view of t hese pecul i ar

circunstances, we grant interimbail to the appellant, pending disposa

of the appeal finally. The appellant is directed to be released on interim

bai | on executing bai | bonds to t he satisfaction of t he Addi tiona

Sessions Judge, Rajkot, Cujarat.

...... J.
(K. G BALAKRI SHNAN)
9
........................................... J.
( DALVEER BHANDAR! )

.......................................... J.

(LOKESHWAR SI NGH PANTA)
NEW DELHI ;
2ND NOVEMBER, 2006
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| TEM NO. 101( PH) COURT NO. 2 SECTION I A
SUPREME COURT OF | NDI A

RECORD OF PROCEEDI NGS



CRI'M NAL APPEAL NQO(s). 943 OF 2005

VI JAYSI NH CHANDUBHA JADEJA Appel  ant (s)

VERSUS

STATE OF GUIARAT Respondent ( s)

(Wth appln(s) for bail and office report )

Date: 02/11/2006 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE K. G BALAKRI SHNAN
HON BLE MR, JUSTI CE DALVEER BHANDARI
HON BLE MR JUSTI CE LOKESHWAR SI NGH PANTA
For Appellant(s) M. Arun Francis, Adv.
M. Sameer Parekh, Adv.
Ms. Ranj eeta Rohatgi, Adv.
For MS P.H Parekh & Co., Adv.
For Respondent (s) Ms. Hemanti ka Wahi, Adv.
M. V. Mdhukar, Adv.
Ms. Pinky Behera, Adv.
UPON hearing counsel the Court nade the foll ow ng
ORDER
The appel |l ant is directed to be released on interim
bai | and the nmatter is

directed to be placed before the Hon' bl e Chief Justice of India for constitution of
a | arger



bench, in ternms of the signed order.

(G V. Ranana) (Veera Verm)
COURT MASTER COURT MA
STER
(Signed order is placed on the file)
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VI JAYSI NH CHANDUBHA JADEJA APPELLANT( S)
VERSUS
STATE OF GUJARAT RESPONDENT( S)
REFERENCE ORDER
Thi s is an appeal preferred by t he accused agai nst t he
deci si on of t he Di vi si on Bench of t he Hi gh Court of Quj ar at . The

appel | ant herein was f ound guilty of t he of fence puni shabl e under

Section 31 of t he Nar coti c Dr ugs and Psychot ropi c Subst ances Act ,



1985 (for short 'the NDPS Act’) and was sentenced to undergo 10 years

i mprisonment with a fine of Rs.10 |acs.

When t he matt er came bef ore this Court, t he appel | ant

raised a contention t hat Secti on 50 of t he NDPS  Act was not duly

complied with and t he convi ction and sent ence of t he appel | ant was,

therefore, illegal. The appellant relied on a decision of the Constitution

Bench of this Court in State of Punjab Vs. Bal dev Si ngh, reported in

1999(6) SCC p.172. The contention of the appellant is that the officer

who conduct ed t he search, did not inform him of hi s right to be

sear ched in the presence  of a CGazetted Oficer or a Magistrate. The

police only told himthat the search on his body will be carried out and

whet her he want ed to be sear ched in t he presence of any Gazetted

Oficer or a Magistrate. The Division Bench of the High Court held that

this is sufficient conpl i ance of Section 50 of t he NDPS  Act and t he

conviction of the appellant was uphel d.

Counsel for t he appel | ant submits t hat t he Constitution



Bench in Bal dev Singh's case (supra) has held that it is not enough that

the accused be inforned or intimted that he woul d be searched in the

presence of a Gazetted O ficer or a Magi strate but he shoul d be

i nfornmed of his right to be searched in the presence  of a CGazetted

O ficer or a Magistrate and if there is any violation in this regard, it wll

be violation of Section 50 of the NDPS Act.

When t he matt er came up bef ore this Court, it was f ound

that in sone of the decisions rendered by this Court, a slightly different

view was t aken t han what was expressed by t he Constitution Bench

with regard to interpretation of Section 50 of the NDPS Act. |In the case

Joser ph Fernandez Vs. State of Goa, 2001(1) SCC p. 707, a Bench of

three Hon’ bl e  Judges held that even when the searching of ficer

informed himthat "if you wi sh you nay be searched in the presence of

a gazetted officer or a Magistrate"; it was held that it was in substantia

conpl i ance with t he requi r enent of Secti on 50 of t he NDPS  Act, and

the Court observed that it did not agree with the contention that there

was non-conpliance of the mandatory provisions contained in Section



50 of t he NDPS Act . In anot her deci si on of this Cour t

Shankar Dubey Vs. State of M P., 2004( 2) SCC  p. 56, t he
i nformati on was conveyed to the accused : "By way of this notice, you
are i nf or med t hat we have recei ved i nformation t hat you
carrying opium wth you, t heref ore, we are requied to
scooter and you for this purpose. You would like to give nme search or

you would like to be searched by a gazetted officer or by a Mgistrate”
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court has to see the substance and not the formof intimation. Wether

the requirenent of Section 50 have been net is a question which is to

be decided on the facts of each case and there cannot be any sweeping

generalization and/or a straitjacket fornula."

A reference was al so nade to an earlier decision of this Court

in Mnohar Lal vs. State of Raj ast han, 1996(11) SCC  p. 391, wherein

this Court held that "...it is clear from Section 50 of the NDPS Act that
t he option gi ven t her eby to t he accused is only to choose whet her
woul d I'ike to be sear ched by t he of ficer maki ng t he search or in

presence  of t he near est avai |l abl e Gazetted Oficer or t he near est

avai |l abl e Magistrate."

However, we notice that in the decisions in State of Punjab

Vs. Balbir Si ngh, 1994(3) SCC p.299, K Mhana Vs. State  of Kerla

2000(1) SCC p.222, and Vinod Vs. State of Maharashtra, 2002(8) SCC

p. 351, the decision of the Constitution Bench was followed. It was held
therein t hat bef ore conducti ng serach, t he police of ficer concer ned
cannot merely ask t he accused whet her he woul d like to be pr oduced

before the Magistrate or a Gazetted O ficer for the purpose of search but

he

t he



should informhimof his right in that behalf under the |aw

We may now refer to the decision of the Constitution Bench

render ed in Baldev Singh’ s case (supra) in this regard. In Bal dev

Singh’ s case (supra), an ar gunent was rai sed t hat whet her t he

accused/ suspect is merel y to be i nf or med as to whet her he prefers to

be sear ched in t he presence of t he Magi strate or t he Gazetted O ficer
and that it is not necessary that he  should be i nfornmed of hi s right
under Section 50 of t he NDPS  Act. Thi s plea was negati ved by t he

Constitution Bench and it was held

. W are not persuaded to agree that reading into
Section 50, t he exi st ence of a duty on t he part of t he
enpl onered officer, to intinmate to the suspect, about the

exi stence of his right to be searched in the presence of a

gazetted of ficer or a Magi strat e, i f he SO requires, woul d
pl ace any prem um on i gnor ance of t he | aw. The

ar gunent | oses si ght of a clear di stinction bet ween

i gnor ance of t he law and i gnor ance of t he right to a

"reasonabl e, fair and just procedure".

It was further held that

"Requirenment to informhas been read in by this Court in

ot her ci rcunst ances al so, wher e t he statute did not



explicitly provi de for such a requirenent. Wi | e
considering the scope of Article 22(5) of the Constitution

of India and vari ous ot her provi si ons of t he COFEPGCSA

Act and t he NDPS  Act as anended in 1988, a

Constitution Bench of this Court in Kam eshkunar

| shwar das Pat el Vs. Uni on of India concl uded : (scc

P.59, para 14)

"14. Article 22(5) must , t her ef or e, be

const rued to mean t hat t he person detail ed

has a ri ght to make a representation agai nst

t he order of detention whi ch can be numde not

only to t he Advi sory Boar d but al so to t he
detaining authority, i.e., the authority that has

made the order of the detention or the order for

conti nunace of such detenti on, whi ch is

conpetent to give imediate relief by revoking

the said order as well as to any other authority

whi ch is conpet ent under law to revoke t he
order for detention and  thereby gi ven relief to
t he person det ai ned. The right to make a
representation carries wi thin it a
correspondi ng obl i gation on the authority

maki ng t he or der of detention to inform the
person det ai ned of his ri ght to make a
representation agai nst the order of detention to

t he authorities who are required to consi der

such a representation.”

It was also reiterated at the end of the paragraph

(1) That when an enpowered officer or a duly authorised



of ficer acting on prior information is about to search a

per son, it is i mperative for him to inform the person
concerned of his right under sub-section (1) of Section

50 of being taken to the nearest gazetted officer or the

near est Magi strate for maki ng t he search. However,

such information nay not necessarily be in witing.

(2) That failoure to informthe person concerned about the
existence of his right to be searched before a gazetted
of ficer or a Magi strate would cause prejudi ce to an
accused. "

(Enphasi s added)

From the aforesaid decision in Baldev Singh's case (supra), it

is clear that it is not enough that the accused be told that whether he

woul d prefer to be sear ched in t he presence of a gazetted of ficer

a

Magi strat e, but he nmust be told of hi s right to be sear ched in
presence  of a gazetted of ficer or a Magistrate. It may be noti ced
at

cl ause (1) of Secti on 50 of t he NDPS  Act only i ndi cates t hat only

cases wher e t he accused/ suspect requires to be sear ched in t he

presence of a gazetted officer or a Magistrate, he need be taken to such

pl ace. It is also inportant to note that the option is for the searching
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officer either to take himto the gazetted officer or to the Magistrate. In

Bal dev Singh's case (supra), the Constitution Bench al so observed that

it is not necessary that in the search nmeno or in the contenporanious

docunent it sould be specifically nentioned that the accused/ suspect

apprised of his right under Section 50(1) of the NDPS Act. It has been

so held that it is enough that the officer, who conducts the search, gives

oral evidence to the effect t hat the accused was i nformed of hi s right
under Section 50(1) of the NDPS Act.

Thus, in a way, it al | depends on t he oral evi denceof t he
of ficer who conducts search, in case nothing is nentioned in the search
mahazar or any other contenporani ous docunent prepared at the tine
of search. In view of the | arge nunber of cases com ng up under the
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provi si ons of t he NDPS  Act t he interpretation of Secti on 50 of t he Act
requires a little nore clarification as its applicability is quite frequent in
many cases. In appreci ati ng t he law laid down by t he Constitution

Bench in Baldev Singh's case (supra), we have noticed that conflicting

deci si ons have been r ender ed by this Court. W f eel t hat t he matt er
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India for taking further action in this

W are told t hat t he appel | ant has al r eady under gone a
sent ence of 8 years and 8 nmont hs i mpri sonment. As t he matt er is
referred to a | ar ger Bench, it is Iikely t hat t he final di sposal of
t he
appeal may t ake further time and in view of t hese pecul i ar
circunstances, we grant interimbail to the appellant, pending disposa
of the appeal finally. The appellant is directed to be released on interim
bai | on executing bai | bonds to the sati sfaction of the Additiona
Sessions Judge, Rajkot, Cujarat.
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Ms. Pinky Behera, Adv.

UPON hearing counsel the Court made the follow ng

ORDER

The appel |l ant is directed to be released on interim
bai | and the matter is

directed to be placed before the Hon' bl e Chief Justice of India for constitution of

a |arger
bench, in ternms of the signed order.
(G V. Ranana) (Veera Verm)
COURT MASTER COURT MA
STER

(Signed order is placed on the file)
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