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I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VIL APPEAL NQ(S) . 1644/ 2008
UNION OF I NDIA & ORS. APPELLANT
(S
VERSUS
RUBBER PRODUCTS LTD., THANE RESPONDEN
T(S)
W TH
ClVIL APPEAL No. 1645/2008
ORDER
These appeal s pertain to classification of goods known as
"Vacuum Br ake Hose Pi pe" whi ch are manuf act ur ed
by t he
assessee. Accordi ng to t he Revenue these  goods are
to be
classified under Tariff Headi ng 4009. 92 whereas the assessee
cont ends t hat t hey are classifiable under Tariff
Headi ng
4009.99 of the Central Excise Tariff Act, 1985. It so happened
that in Gvil Appeal No.1644/2008, show cause notice dated
25. 03. 1987 was i ssued. The Adj udi cati ng Aut hority
had
classified
Signature Not Verified t he goods under Tariff Headi ng 4009. 92
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assessees filed appeal t her eagai nst bef ore t he Co
| ector
Date: 2015.11. 26
17:12:01 I ST
Reason:

(Appeal s) which was allowed and the plea of the assessee that
2

the goods were to be classified under Tariff Headi ng 4009. 99



was accepted. The Departnent did not accept the aforesaid

decision and filed further appeal before the Tribunal. This

appeal was, however, di smi ssed on 12.01. 1990 only on
ground t hat t he same is time barred and there was
sufficient cause to condone the delay. The nmatter was not

adj udi cated upon nerits.

The Revenue thereafter issued anot her show cause notice

dated 16.01.1992 for the period July, 1991 to Decenber, 1991

t he

no

again cl assifying t he goods under Tariff Headi ng 4009. 92

Instead of challenging this order by filing appeal before the

Col | ect or (Appeal s), t he assessee filed Wit Petition
4411/ 1992 in the H gh Court of Bonbay which has been all owed

vi de i npugned judgnment dated 04.05.2005 on the ground that

when t he Col | ect or (Appeal s) in t he earlier r ound
litigation, arising out of show cause notice dated 25.03.1987

classified the goods under Tariff Heading 4009.99 this order

was bi nding on the Adjudicating Authority.

The facts in the other appeal i.e. 1646/ 2008 are al so
al nrost identical. The only difference is that in the second
show cause notice which was issued by the Assistant Collector
Central Excise, goods were classified under Tariff Heading

4009. 92 and this order was chal | enged by t he assessee
3

appeal bef ore t he Col | ect or (Appeal s), whi ch was
di sm ssed. However, instead of filing further statutory appea

before the Tribunal, the assessee filed wit petition in the

H gh Court which has been allowed by the Hi gh Court on the

same grounds as contained in order dated 04.05.2005 passed in

Wit Petition No. 4411/1992.

We are of the opinion that the aforesaid view taken by
the H gh Court is unsustainable on two grounds. In the first
instance, wit petition itself was not naintainable when there

was alternate r enedy avail abl e to t he assessee under

of

al so

t he



provisions of the Central Excise Tariff Act and the assessee

shoul d have exhausted those statutory appeals. Even otherw se,

on merits, t he Hi gh Court has al | owed t he Wit
wongly. The Hi gh Court has glossed over the vital fact that

t he or der of Col | ect or (Appeal s) in t he first
litigation was not accepted by t he Depart nent
chal l enged. This plea did not fail on nerit but appeal was

di smissed by the Tribunal as time barred. Therefore, at the

nost , t he sai d order of t he Col | ect or (Appeal s)
finality insofar as period covered by the earlier show cause

notice is concerned and coul d not have been bi ndi ng precedent

for future period.

We, thus, allow these appeals and set aside the inmpugned

orders passed by the High Court in these cases. It would,
however , be open to t he respondent / assessee to file t he
statutory appeal s under the Act chall engi ng the orders which

were inpugned in the Hi gh Court.

...................... J.
[A K SIKR]
...................... J.
[ ROHI NTON FALI NARI MAN|
NEW DELH ;
NOVEMBER 20, 2015
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Date : 20/11/2015 These appeals were called on for hearing today.

CORAM : HON BLE MR JUSTICE A K. SIKRI

HON BLE MR JUSTI CE ROHI NTON FALI NARI MAN
For Appellant(s) K. Radhakrishna, Sr. Adv.
Rupesh Kumar, Adv.
M Ranbabu, Adv.
Shankar Divate, Adv.
Jitin Singhal, Adv.
Prati k Raoka, Adv.
B. Krishna Prasad, Adv.
For Respondent (s) Praveen Kunar, Adv.
Sunai na Kumar, Adv.
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UPON hearing the counsel the Court made the follow ng
ORDER

The civil appeals are allowed in terns of the signed order.
Interlocutory  Application(s) pendi ng, if any, shal | stand

di sposed of accordingly.

(Ashwani Thakur) (Raj i nder Kaur)
COURT MASTER COURT MASTER
(Signed order is placed on the file)



