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For Petitioner (s)M. P.N. Mshra, Sr. Adv.
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M . Pankaj Kumar Singh, Adv.
Dr. Vinod Tewari, Adv.
Ms. Medhavi Kumar, Adv.

For Respondent (s)M. V.R Reddy, Sr. Adv.
M. Rajeev Sharma, Adv.
M. V.M Chauhan, Adv.

UPON hearing counsel the Court made the follow ng
ORDER

Learned counsel for the parties argued the matter

for about half an hour. Hearing concl uded.

The appeals are allowed in ternms of the signed order.

( PAWAN KUVAR) ( PREM PRAKASH)
COURT MASTER COURT MASTER
(signed order is placed on the file)

I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NCS. 1034-1046 OF 2003

Bheru Lal Sharma & Ors. ?Appell ants.

Ver sus
M s. Bhil wara Processors Ltd. & O's. ?Respondent s.
ORDER

On a dispute having arisen between the respondent-managenent and the appel | ant -1 abour who are
parties to these appeals, the Governnent of Rajasthan by its order dated 3rd June, 1999 referr
ed it for decision by the Labour Court. One of such identical reference reads thus :

"Whet her discontinuation of |abour Satya Narayan s/o Shri Mngi Das Vai shnav, Post Biliyan K
al an, Tehsil Bhilwara, District Bhilwara, fromservice we.f. 23.6.1997 by Manager, Ms Bhilwa



ra Processors Ltd., Mandapam Bhilwara is just and legal ? If not, which relief the labour is
entitled to ?"

When this Reference was pendi ng consideration before the Labour Court, a wit petition cane to
be filed before the | earned Single Judge of the High Court of Judicature for Rajasthan at Jod
hpur. The said wit petition canme to be dismi ssed by the | earned single Judge on the ground th
at the Reference was at an interlocutory stage, therefore, it is not a fit case for the Hgh C
ourt to interfere under Article 226. In an appeal against the said order of the |earned Single
Judge the Division Bench of the said H gh Court cane to the conclusion that the wit petition
shoul d not have been rejected on the ground that it was filed at an interlocutory stage and g
oing to the nerits of the case involving facts, recorded a finding that the Reference itself w
as uncalled for on the facts of the case, therefore, the proceedi ngs which are pendi ng before
the Labour Court in the main case was directed to be terminated. It further directed that the
enpl oyee-respondents, in case, they report for duty with the appellant within a period of one
month fromthe date of judgment, should be taken back on duty but no financial liability would
entail on the managenent for the period from23rd June, 1997 till their reporting for duty.
It is this order of the Division Bench of the High Court which is in challenge before us.

On behal f of the appellants, it is contended that the question referred to the Labour Court wa
s primarily a question of fact including the objection as to its maintainability, which could
not have been deci ded without adducing evidence. It is pointed out that it is the case of the
wor kmen that the managenent with oblique notive, ostensibly closed its folding section where t
he appellants were working and handed over the sane to its sister concern and in the guise of
so closing that section the appellant-worknmen were transferred to a nmachi ne section where the
appel | ant -wor knen were not conpetent to work. It is also contended that even the contention o
f the managenment that these worknmen did not report to duty after their transfer is also a ques
tion of fact which will also have to be deci ded based on the evidence brought on record. In su
ch factual background, it is argued that it is not possible for a court under Article 226 to d
eci de the issue posed for its consideration and that the |l earned Single Judge rightly rejected
the wit petition of the respondent-nmanagenent. Learned counsel for the respondent-nmanagenent
, however, contended that in view of the opinion recorded by the Conciliation Oficer there co
uld be no disputed question of fact and the fact that the appellant-worknen did not attend the
work after their transfer is practically admtted. He al so pointed out that fromthe materia
on record as noticed by the Division Bench of the High Court it is clear that the managenent
was al ways ready and willing to accept the worknen back to duty if they so choose to do so. He
nce, the reference by the Governnment as held by the Division Bench of the High Court was unca
led for.
Havi ng heard the | earned counsel for the parties, we are of the considered opinion that the Di
vi sion Bench of the High Court by the inmpugned order erred in conmng to the conclusion that th
e reference nade by the Governnent to the Labour Court is uncalled for. By this finding the H
gh Court has pre-enpted the case of the appell ant-worknmen as contended by the | earned counse
for the worknmen, it is clear that the dispute involved is founded on certain facts which are y
et to be established before the Labour Court. If the nmanagenent felt that the Labour Court has
no jurisdiction to entertain the reference then it ought to have persuaded the said court to
frane a prelimnary issue and decide the same as held by the | earned Single Judge. The nanagem
ent could not have straight away filed a wit petition challenging the reference.
This Court in the case of Managenent of Express Newspapers (Private) Ltd., Madras vs. The Wrk
ers and Os. (AR 1963 SC 569) has held in paragraph 15 :

"The Hi gh Court undoubtedly has jurisdiction to ask the Industrial Tribunal to stay its hands
and to enbark upon the prelimnary enquiry itself. The jurisdiction of the H gh Court to adopt
this course cannot be, and is indeed not disputed. But would it be proper for the High Court
to adopt such a course unless the ends of justice seemto nake is necessary to do so ? Nornal
y, the questions of fact, though they may be jurisdictional facts the decision of which depen
ds upon the appreciation of evidence, should be |left to be tried by the Special Tribunals cons
tituted for that purpose. |f and after the Special Tribunals try the prelinmnary issue in res
pect of such jurisdictional facts, it would be open to the aggrieved party to take that matte
r before the Hgh Court by a wit petition and ask for an appropriate wit. Speaking general
y, it would not be proper or appropriate that the initial jurisdiction of the Special Tribuna
| to deal with these jurisdictional facts should be circunvented and the decision of such a
prelimnary issue brought before a Hgh Court inits wit jurisdiction. W wsh to point out
that in making these observations, we do not propose to |lay down any fixed or inflexible ru
| e; whether or not even the prelimnary facts should be tried by a Hgh Court in a wit petiti
on, nust naturally depend upon the circunstances of each case and upon the nature of the prel
mnary issue raised between the parties. Having regard to the circunstances of the present d
i spute, we think the Court of Appeal was right in taking the viewthat the prelinnary issue
shoul d nore appropriately be dealt with by the Tribunal. The Appeal Court has made it clear
that any party who feels aggrieved by the finding of the Tribunal on this prelimnary issue
may nove the High Court in accordance with law. Therefore, we are not prepared to accept M.
Sastri’s argunment that the Appeal Court was wrong in reversing the conclusion of the trial J



udge in so far as the Trial Judge proceeded to deal with the question as to whether action of
the appellant was a closure or a | ockout "

From the above, it is clear that it is not proper for the H gh Court to entertain a petition u
nder Article 226 to pre-enpt the Labour Court in deciding the issues arising before it pursuan
t to the reference nade to it. Follow ng the above judgnent, we quash the inpugned order of th
e Division Bench of the High Court and remt the matter back to the Labour Court. It is opent
0 the parties to raise such plea as is available to themin | aw.

The appeals are allowed accordingly.

2?7?7777, . J.

(N. Sant osh Hegde)

January 25, 2005.  (S.B.Sinha)



