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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Crl. Appeal No.819-820/02

Dlip Kumar & Anr. Appel I ant (s)

VERSUS

State of Raj asthan Respondent (s)
(Wth office report)

Date : 19/02/2003 This Appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE N. SANTCSH HEGDE
HON BLE MR JUSTI CE B. P. S| NGH

For Apgellant (s) Garvesh Kabra, Adv. (AC

M
Ms. Deepti R Mehrotra, Adv. .
M. Ravi P. Mehrotra, Adv.

For respondl ent(s) Ms. Sandhya Goswarmi , Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER
L L..... I T....... T....... T....... T....... T...... J
. SP2
M. Garvesh Kabra, |learned counsel started his
argunents at 10.55 a.m and concluded at 11.20 a.m
The appeal s are disposed of in terns of the signed
order.
The fee of the | earned counsel who appeared as ani cus
curiae is fixed at Rs.750/-.
. SP1
(Ganga Thakur) (Prem Prakash)
P.S.to Registrar Court Master
Signed order is placed on the file.
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Dlip Kupar & Anr. ... Appel l ants

- Ver sus-
State of Rajasthan ... Respondent s
O R D E R@@
(66660600006
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The two appellants in these crimnal appeals were
found guilty of offence punishable under Section 8 read
with 21 of the Narcotic Drugs and Psychotropi c Substances
Act, 1985 (for short the Act) by Special Judge, Jhal awar
and were sentenced to undergo rigorous inprisonnent for
10 years wth a fine of rupees of one lakh, in default
t her eof to further wundergo one year’s ri gorous
i mpri sonment .

The appeals against the said judgment and
conviction to the Hi gh Court of Judicature of Rajasthan
Jai pur having failed, the appellants have preferred these
crimnal appeals.

The prosecution alleges that appellant Dilip
Kumar was found carrying 8 grans of heroin and appel |l ant
Munna Khan was found carrying 12 grans of heroin, on 13th
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Sept enber, 1998 when they were intercepted and searched at
about 1.30 p.m at Bus Station, Bhadka. On their being
told about their right to be searched by a Gazetted
O ficer or a Magistrate, it is stated that they consented
for being searched by the SHO PW7 Tejraj Singh which is
evidenced by exhibits P2 and P3 which is the witten
consent given by thempermtting PW7 to search them
The substance in question seized was seal ed and was sent
to the Forensic Science Laboratory which was found to be
prohi bited substance (heroin) and on trial the Special
Judge accepted the prosecution case which is confirmed by
the Hi gh Court.

M. Garvesh Kabra, |earned counsel appearing for
the appellants contended before us that the courts bel ow
erred in accepting the prosecution case that there has
been conpliance of the nandatory provisions of Section 50
of the Act. He contended that panch witness to the
search have not supported the prosecution case. He also
contended that the so-called prohibited substance seized
from the possession of the appellants were not properly
seal ed and preserved as required under Sections 52 and 55
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of the Act. Learned counsel in support of his contention
has relied upon the judgment of this Court in K Mhanan@@

CCcceeeeecce
VVs. State of Kerala reported in 2000(10) SCC 222. @@
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We have heard | earned counsel for the parties and
perused the material on record. The High Court after
considering the material on record canme to the concl usion
that PW7 had nmade known to the appellants of their right
under Section 50 of the Act of being searched by Gazetted
officer or Magistrate and having declined the said right
in law they had of fered thensel ves to be searched by PW7
hinself and in support of which they had signed the
letters exhibit P2 and P3 and rel ying upon the sane the
courts below came to the conclusion that search in
question was in conformity with the requirement of [|aw
under Section 50 of the Act. We have perused the
evidence on record and also the statenent signed by the
appel l ants, exhibit P2 and P3.

W are satisfied that the courts below while
comng to the «conclusion that there has been a tota
compliance of Section 50 of the Act, have rightly done so
because of the fact that the appellants have consciously
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di scarded their right of being searched by a Gazetted
O ficer or a Magistrate inspite of being told about their
right under Section 50 of the Act. The contention of the
| earned counsel for the appellants that in the absence of
i ndependent witnesses supporting the prosecution case
there cannot be a conviction based on the evidence of the
officers of the investigating agency is also not well
f ounded. It is an accepted principle that if the court
can accept the evidence of the investigating agency
without requiring any corroboration then the nmere fact
that the independent panch have turned hostile would not,
in any manner, make the evidence of the police w tnesses
any | ess acceptable.

The judgnent relied upon by the | earned counse
for the appellants in the case of K. Mhanan does not
hel p the appellants on the facts of this case.

The next argunent of the | earned counsel for the
appellants that there has been no conpliance under
Section 52A of the Act is also to be rejected because on
the evidence available on record the courts bel ow have
rightly conme to the conclusion that the seized heroin
was properly seal ed and packed and sent to the Forensic
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Sci ence Laboratory and a slight variation in weight in
the seized sanple sent to the | aboratory will not, in any
manner, create any doubt as to the genuineness of the
sanmple. This finding is also accepted by us.

Learned counsel then contended that the sentence
i nposed on the appellants is wholly disproportionate to
t he quantum of heroin seized fromthe appellants. W are
in agreement with this argunent of the |earned counsel
We notice that from the first appellant Dilip Kumar only
8 grans of heroin was seized while from the second
appel l ant  Munna Khan the sei zed heroin was weighting 12
grams which is slightly nmore than small quantity
contenplated under the Act. Taking into consideration
the possibility of this quantity of heroin being kept by
the appellants for their self consunption, we think the
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sentence of 10 years RI1. awarded to the appellants
shoul d be reduced to 3 years R1. and the fine of Rs. 1
| akh should be reduced to Rs.10,000/-. This, in our
opi nion, would neet the ends of justice.

For the reasons stated above, while confirmnng
the judgnent and conviction of the courts below, we
modi fy the sentence awarded to the appellants and award
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RI. for a period of 3 years and a find of Rs. 10,000/ -
payabl e by each of appellants and in default of paynent
of fine the appellants shall undergo a further sentence
of 3 nonths RI. |If the appellants served any part of
the sentence awarded by us, they shall be entitled for
rem ssion on this count.

Wth this nodification these appeal s are di sposed
of .

W place on record our appreciation for the
services rendered by M. Garvesh Kabra, |earned counse
whom we have appointed as amicus curiae in the place of
originally appointed counsel

The fee of the said |earned counsel who
appeared as amicus curiae is fixed at Rs.750/-.

New Del hi, J.
February 19, 2003. (B. P. Singh)



