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1. This appeal is directed against the judgnent and order dated
07.04. 2000 passed in Crimnal Appeal No. 631 of 1984 whereby the

Di vi si on Bench of the Allahabad Hi gh Court acquitted the respondents
herein fromthe charges of offence puni shable under Section 147, 148,
302 read with Section 149 of the Indian Penal Code, 1860 (for short
"the IPC') by setting aside the order of conviction and sentence dated
14. 8. 1984 and 16. 8. 1984 passed by the Special /Additional Sessions
Judge, Sul tanpur, whereby the trial court convicted the respondents
herein under Section 302 read with Section 149 | PC and sentenced

each one of themto rigorous inprisonnent for life and also sentenced
themto R I. under various sections. So far as accused Hansraj is

concerned as he was found to be al nost 16 years, an order was passed

that instead of jail he be sent to children hone.

2. The aforesaid crimnal case was registered on the basis of an
i nformati on subm tted by Parasnath Dubey who was PW1 contendi ng

inter alia that on 02.11.1981 at about 5 p.m, he alongwith his father
Ram Abhi | akh deceased, were returning back to their home from

Lal ganj Bazaar. Whi | e said Ram Abhi | akh Dubey was standi ng at

the crossing of Setha Road at the shop of Ram Ki shore Barayee for
taking betel, the accused persons, all of a sudden, came there

wher eupon t he accused Shobhanath and Triveni Prasad instigated



ot her accused persons, nanely Doodhnath, Vijai Pal (both sons of

Ram Kumar), accused Knasu (son of Doodhnath) at which all of them
attacked him It was also stated in the said information that first of
all Vijai Pal stabbed himw th a knife and other accused persons
thereafter started beating himwith lathis and that as a result of the
sai d assault, he had fallen on the ground. It was stated that an al arm
was raised by Parasnath Dubey because of which Ram Kripal, Ram

Bahal, Parasnath and Lalta Prasad and other reached there and saw

t he occurrence. A report of the incident was | odged at the Police
Station Gauriganj District Sultanpur on 02.11.1981 at about 6.35 p.m

Ram Abhi | akh Dubey | ater on succunbed to the injuries i.e. on

3.11.1981 at 8.30 p. m
3. The deceased Ram Abhi | akh Dubey who received injuries on

02.11.1981 in the aforesaid incident was taken to the hospital at
Gauriganj where he was nedically exanined and an I njury Report was
al so prepared by the doctor exanmining himat the hospital Gauriganj,
who | ooking at the grievous nature of injuries received by himsent
himto the District Hospital, Sultanpur as his condition was
deteriorating. After the death of Ram Abhilakh who died in the
hospital on 03.11.1984 at about 8.30 p.m, the post nortem

exam nation was done on 4.11.1981 at about 4.10 p.m

4. On the basis of the aforesaid witten report, a First
Informati on Report was prepared at the Police Station and entries in
the General Diary were nmade. After the death of said Ram Abhil akh
Dubey, on 3.11.1981, the case was converted to under Section 304 | PC

and entries were nade accordingly.

5. On recei pt of t he i nformati on, t he Pol i ce started
i nvestigation. During the course of investigation, the accused persons

were arrested. After conpletion of the investigation, the Police filed
the charge sheet against all the accused persons. Char ges under
Section 147, 148 and 302 read with Section 149 | PC were franed

agai nst all the accused persons for having fornmed an unl awf ul

assenbly and in furtherance of the comon object, all of them



committed murder of deceased Ram Abhil akh Dubey. The accused
persons pl eaded not guilty to the charges framed and clained to be

tried

6. During the trial the prosecution exam ned nunber of

wi tnesses to prove the occurrence and the guilt of the accused persons
in murdering the deceased Ram Abhil akh Dubey. The conpl ai nant
and the informant Parasnath Dubey (PW1) was exam ned as an eye-

wi tness to the occurrence. Besides him there were two ot her eye

wi t nesses who were also named in the FIR nanely Lalta Prasad (PW

3) and Ram Bahal Singh (PWG6) who were al so exam ned in support

of the case of the prosecution. According to their statenents, they

both wi tnessed the occurrence.

7. Dr. D. R Singh exani ned Ram Abhi | akh Dubey when he was

taken to the Primary Health Centre and he prepared an Injury

Report. He was examined in the trial as PW7 and he proved the
nunber of injuries suffered by the deceased on 2.11.1981. He
conducted the aforesaid exanination which is after the occurrence i.e.

at about 7.15 p.m

8. Dr. A C. Joshi who has conducted the post nortem was

exam ned as PW5 and the post nortemreport was exhibited as Ext.

Ka- 10.
9. The I nvestigating Oficer who subnmitted the chargesheet as
Ext. Ka 20 was exam ned as one of the prosecution w tnesses. The

statenents of all the accused persons under Section 313 of the Code of

Crimnal Procedure (for short "the CPC) were recorded.

10. The defense al so produced three witnesses in this case in
order to prove the fornmal paper filed on their behalf to establish
enmty and notive because of which they are falsely inplicated in this

case.

11. The defense case was that both PW3 and PW6 nanely



Lalta Prasad and Ram Bahal Singh respectively canme in the wtness
box in order to help the conpl ai nant Parasnat h Dubey because they
together fornmed one party in the previous litigation and crimnal cases

are pendi ng between them and the accused party.

12. The Additional Sessions Judge by his judgnent and order
convicted all the accused persons under the aforesaid sections and
sentenced themto inprisonnment for life. So far as Shobnath, Triven
Prasad, Vijai Pal, Sudhakar and doodhnath are concerned, they were
sentenced to life inprisonment under Section 302 read with Section
149 | PC. They were further sentenced to two years R 1. under

Section 148 | PC and one year R 1. under Section 147 |PC
13. So far as accused Hansraj alias Hansoo is concerned, since

he was aged about 16 years, therefore the benefit of the Children Act,
1960 was extended to him He was not sentenced to jail and was

directed to be in Children Hone.

14. Aggri eved by the aforesaid order of conviction and sentence,
the accused persons filed an appeal before the Hi gh Court of

Al l ahabad, Lucknow Bench, which was heard. The High Court after
considering the materials on record set aside the order of conviction
and sentence passed agai nst the accused respondents and acquitted al

of them of the aforesaid charges.

15. Bei ng aggrieved by the aforesaid order of acquittal passed by
the Hi gh Court, the present appeal was preferred by the State of Uttar
Pradesh which was entertai ned and on which we have heard the

| earned counsel appearing for the respective parties.

16. On going through the records and the order setting aside the
order of conviction and sentence, we find that the trial court while
hol ding all the respondents guilty of the charges |evel ed agai nst them
hel d that the dying declaration of the deceased itself would prove and
establish the act of involvenment of the accused persons in the incident

of murdering the deceased. The Additional Sessions Judge al so
appreciated the statenents of PW1, the informant as also the



statements of PW3 and PW6 and found that their statenents are
corroborated to each other and al so by the nedical evidence.

According to the trial court, there was no contradiction in the
statenments of the witnesses with regard to the weapon being carried by
themin their hands and further about the manner of assault given by
themto the deceased Ram Abhil akh Dubey. Havi ng hel d thus, the
| earned Additional Sessions Judge passed the order of conviction and

sentence agai nst all the accused persons.

17. The Hi gh Court, however , after heari ng t he counse
appearing for the parties held that so far as the dying declaration is
concerned, the sane could not have been given by the deceased

i medi ately after the occurrence as the prosecution W t nesses
t hensel ves had stated that he becane unconscious after receiving the

bl ows and therefore he was not in a stage of giving any such statenent

al t hough all eged by the prosecution

The Hi gh Court also held that there are discrepancies in the
Injury Report and in the post nortemreport as also in the x-ray
report and that a nunber of injuries and their nature did not
corroborate it with each other. It was pointed out on the other hand
the aforesaid four papers nanely |Inquest Report, Injury Report, Post

nortem Report and Gener al D ary i ndi cate di fferent injuries
beginning fromtwo injuries extending to four injuries and then

conpleted in five injuries. It was al so held by the H gh Court that all
the three witnesses who are said to be eye-w tnesses nanely PW1,

PW3 and PW6 are all chance witnesses and that they do not bel ong

to the place of occurrence and that they are interested witness in

gi ving favourabl e evidence for roping in the accused persons with

whom all of them had | ong standing ennity. It was also held by the
H gh Court that if all the accused persons had given | athi blows and

knife blow, then the nunber of injuries should have been many nore.

The Hi gh Court also held that if the aforesaid eye w tnesses

were present at the place of occurrence then they would have certainly



interfered and intervened in the incident and woul d have definitely
chased the culprit and would have tried to catch himand as nothing of
that nature is stated, therefore only presunpti on woul d be that they
were not present at the place of occurrence. Consequently, it was held
that the prosecution has failed to prove its case and consequently al

t he accused persons were acquitted.

18. So far as discrepanci es between the statenents of the eye
wi t nesses and the medical evidences as pointed out by the H gh Court

are concerned, the same appear to be based on mi sreading of the

evi dence on record. The incident herein took place at about 5 p.m
on 2.11.1981. It was the nonth of Novenber, but at 5 p.m, there
woul d be still day light. It has also cone in evidence that the

deceased had gone to Gauriganj Bazaar alongwith PW1 as it was a

mar ket day. In a market day people usually go to the nmarket and
therefore presence of PW1 with deceased on that particular day al so
appears to be natural. The pl ace of occurrence is near a betel shop
where t he deceased had gone for taking betel. The pl ace of
occurrence is a tri-junction and by the shop of Ram Ki shore Barayee
where the deceased had gone to take betel when the accused persons

all egedly attacked himwith a knife and lathis in their hands.

19. It is stated in the First Information Report and also in the
statenents of the eye-witnesses that the Vijai Pal had a knife and

ot her respondents had lathis in their hands and that at the instigation
of Triveni Prasad and Shobhanath, Vijay Pal inflicted knife blow on

t he deceased whereas the other accused-respondents started beating

by nmeans of |athis.

20. The First Information Report was taken down at the Police
Station on 2.11.1981 at 6.35 p.m and nedical exam nation was done

at 2.11.1981 at 7.15 p.m Injury Report which is proved as Ext. Ka-
11 states that about five injuries were found on the body of Ram

Abhi | akh when he was taken to the Prinmary Health Centre.



21. In the post nortem exami nation also, five injuries were
found on the body of the deceased. Said injuries found in the post

nmort em exani nati on when conpared with the injuries recorded in the
injury report, it would be established that all the injuries are simlar
in nature. So far as Inquest Report is concerned, the sane is
prepared by the police who are not experts |like the doctors and
therefore no such wei ghtage could be given on the Inquest Report. It
is also settled |l aw that I nquest Report cannot be treated as a piece of
adm ssi bl e evi dence. One of the main grounds for acquitting the
accused respondents by the Hi gh Court was all eged discrepancies in

the aforesaid reports which according to us is based on m sreadi ng of

evi dence and mni sappreci ati on.

22. The incident had happened at about 5 p.m and the said fact
was reported to the Police at 6.30 p.m The Hi gh Court doubted the
prosecuti on case al so because of the aforesaid delay in making the
report of the incident to the Police. According to the H gh Court, the
Police Station was only about one furlong away and therefore, there
was delay in reporting. Let us therefore now proceed to discuss if

there was any del ay.

23. PW1, the informant who was the son of the deceased in his
statenent has clearly stated in detail as to how the incident has taken
pl ace and as to why he did not intervene when his father was being

assaul ted by the said accused persons. He has stated that he could
not inmedi ately get any node of conveyance to take his father to the

Police Station or to the hospital and he had to wait for sone tine for
getting a conveyance to enable himto shift his father to the Police
Station which they reached at about 6.30 p.m when report was

recor ded. The victimwas examined in the Primary Health Centre at
about 7.15 p.m i.e. within 45 nminutes of the incident being reported

to the Police. That being so, it cannot be said that there was any
undue delay either in reporting the incident to the police or taking the

victimto the hospital



24. The Hi gh Court has doubted the entire prosecution case on
the ground of the aforesaid delay of about an hour in reporting the
incident to the Police. But, it is proved and established on record that
the entire incident as it happened was nmentioned in the First

I nformati on Report wherein the nane of the eye-w tnesses were al so

nment i oned. The informant exam ned hinself as PW1. He narrated
the entire incident as it happened on the day of occurrence and he was
cross-exam ned at length, but his evidence could not be shaken. He
had al so expl ai ned the circunstances for which he was not been

assaul ted by the accused persons. He also stated in his deposition
that he had not taken any such step to catch hold any of such accused
persons on account of fear and al so because he did not have any

weapon in his hands. Further, he has categorically stated that he

raised alarmto save his father fromthe assault by accused persons.
The said evidence of PW1 appear to us to be cogent and natural

The sane al so gets corroborated by the evidence of other two eye
wi t nesses namely PW3 and PW6 and al so by the nedi cal evidence

nanely the Injury Report and the Post nortem Report.

25. The Hi gh Court was also not right in holding that the

af oresaid two eye witnesses could not be accepted as eye witnesses to

t he occurrence. The Hi gh Court held that all the said three w tnesses
as chance w t nesses. The said findings are based on surm ses and
conj ect ur es. The date of the incident was a nmarket day at Gauri ganj
and therefore it was natural that persons fromthe nearby areas woul d
go to the market place. Therefore, PW1 acconpanying his father on
the date of the incident to the narket and PW3 and PW6 being

present at the place of occurrence cannot be said to be unnatural

26. So far as the dying declaration of the deceased is concerned,
the sane apparently was not recorded either by the Police Oficer or
by the doctor. There is sone doubt about making of such dying

decl aration by the deceased and therefore, the dying declaration said
to have been nade by the victimwas not correctly relied on by the

H gh Court. But even if the said dying declaration is taken out of



purvi ew of the evidence on record, even then the statenents of the eye-
W t nesses can under no circunstances be doubted and held as

unt rust wort hy.
27. We find no reason as to why close relatives of the deceased

would try to rope in soneone else as the nmurderers of their near
relation and give up the actual accused. It is against the human
conduct . In a case of nurder the near rel ations would nmake al

endeavour to see that actual culprits are punished

28. In the light of the aforesaid discussion, we allow this appeal
set aside the order of acquittal passed by the High Court and restore

the order passed by the trial court. The bail bonds of the accused
persons are cancel | ed. They shall surrender to serve out the

remai ning part of their sentence.

29. So far as respondent No. 5 (Hansraj) is concerned, the order

of the Trial Court is restored.

................................ J.
[Dr. Arijit Pasayat]
[Dr. Mikundakam Sharma]
New Del hi
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| TEM NO. 1A COURT NO. 3 SECTI ON 1 |
SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS
CRI M NAL APPEAL NO. 276 OF 2002

STATE OF U. P. Appel | ant ('s)

VERSUS
SHOBNATH AND ORS
Respondent ( s)
Dat e: 08/05/2009 This matter was called on for judgnent today.

For Petitioner(s) M. Anil Kumar Jha, Adv.

For Respondent (s) M. Praveen Swarup, Adv.



Hon’ bl e Dr. Justice Mikundakam Sharma pronounced
the judgnent of the Bench conprising of Hon' ble Dr. Justice
Arijit Pasayat and Hi s Lordship.

The appeal is allowed, the order of acquittal passed by the
Hi gh Court is set aside and the order passed by the Trial Court is
restored in terns of the signed judgnent. The bail bonds of the
accused persons are cancelled. They shall surrender to serve out the
remai ning part of their sentence.

So far as respondent No.5 (Hansraj) is concerned, the
order of the Trial Court is restored.

( AS. Bisht ) ( Pushap Lata Bhardwaj )
Court Master Court Master

[ Signed reportable judgnent is placed on the file]



