XG
C. A No. 382-385 OF 2001

Item No. 102 COURT No. 3 SEC. XI'I A

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL Nos. 382-385/2001@@
660000006606000000606000000660000:

P. Hari shchandra Reddy & Os. Appel I ant (s)

VERSUS

NI.RD & Os. Respondent ( s)
(Wth Ofice Report)

Date : 30.01.2002 This appeal was called on for hearing today. @@
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CORAM :
HON BLE MR, JUSTI CE G B. PATTANAI K
HON BLE MR JUSTI CE S. N. PHUKAN
HON BLE MR JUSTI CE BRI JESH KUMAR
For Appellant (s) M. MN Rao, Sr.Adv.

M s. K. Mar ut hi Rao, K. Radha and
D. Mahesh Babu, Advs.

For Respondent (s) M. K. Ram Kumar, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER
........ [ [ N
SP2
M. M N Rao, Sr.Adv. for the appellants started
his argunents at 2.50 p.m and concluded at 3.30 p.m Then,
M. K. Ram Kunar, Adv.for the respondents replied for five
ni nut es.
Argunents concl uded.
The Civil Appeals are disposed of in ternms of signed
or der.
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(Y. P.Dham ja) (S. Mal kani) @3)
Court Master Court Master @@
AAAA
Signed order is placed on the file.
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Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NGs. 382-385/2001@@
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P. H. Reddy & Ors. ... Appel l ants
Vs.
NI.RD & Os. ... Respondent s
O R D E R@@
EEEEEEEEE
L....... I T....... T....... T....... T J

These appeals are directed against a judgnent of the
Di vi sion Bench of Andhra Pradesh High Court. \When the matter
was |isted before a Bench of 2-1earned Judges of this Court,
the Bench felt that there is sone inconsistency between the
two earlier judgnments of this Court, Director GCeneral of@
EEEEEEEEEEEEEEEEEEEEE
Posts and Ors. Vs. B.Ravindran & Anr. (1997) 1 SCC 641 and@®@
EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEE
Director General, ESI Corporation Vs. M P.John & Os. @
EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEE
(1999) 1 SCC 663. The Court referred the matter to 3-Judges@@
EEEEEEEEEEEEEEEEEE
Bench, and that is how the matter is before us. The disputes
centres round the question as to the fixation of pay of an
enpl oyee on retirenment from Defence Services and re-enpl oyed
in a Cvil Post. As it appears fromthe records of these
appeal s on retirement from Arny, the appellants were
re-enployed in the National Institute of Rural Devel opnent.
On re-enploynent, their pay had been fixed at a particular
sum But in the year 1992 by order dated 28.8.1992 on the
basis of the relevant Government Circulars applicable for
fixation of the pay, the pay was re-fixed by the appropriate
authority, and direction was issued for recovery of excess
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anount already paid to these appellants. Assailing the sane,
the appellants had noved the High Court in a Wit Petition

but the Wit Petition was not entertained on the ground of
availability of an alternative renedy, and the appellants
were directed to approach the appellate authority. In
accordance with the said direction of the Hgh Court, the
appel l ants re-approached the appellate authority, but the
appellate authority affirned the order of the origina

authority dated 28.8.1992, and therefore the appellants were
compelled to file the fresh Wit Petition in the H gh Court.
A learned Single Judge by order dated 13.6.1995 di sposed of
the Wit Petition quashing the order of re-fixation of

sal ary. The enpl oyer being aggrieved by the aforesai d order
of the learned Single Judge approached the Division Bench in
appeal . The Division Bench set aside the order of the

| earned Single Judge and allowed the appeal, and hence the
present appeals on grant of special |eave.

M. Rao, the |earned senior counsel appearing for
the appellants contended that this Court having held in the
case of Director General of Posts Vs. B.Ravindran (1997) 1
SCC 641 that the fixation of the salary on re-enploynent



under the basis of relevant rules and regul ati ons cannot be
altered to his detriment by a subsequent adninistrative
circulars, and therefore, the order of the appropriate
authority fixing the salary could not have been set aside and
the pay could not have been re-fixed, and therefore the
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| earned Single Judge was right in his conclusion and rightly
interfered with the said order of re-fixation. M. K  Ram
Kumar appearing for the respondents, on the other hand,
contended that both the circulars, one of the year 1958 and
the other of the year 1983 have been duly considered in the
|later case of Director GCeneral of ESI Corporation Vs.@®
EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEE
M P.John (1999) 1 SCC 663, and it has been held that the two@®@
EEEEEEEEEEEEEEEEEEEEEEEEEEE
circulars operate in two different fields, and therefore, an
ex-serviceman, who is re-enployed wll get the mninum
pay-scale in addition to his full pension as an ex-servi ceman
from the mlitary authority, and this being the position the
appropriate authority, if had fixed the pay on an erroneous
view, was entitled to refix the sane, and therefore the
Division Bench rightly set aside the judgnent of the |earned
Si ngl e Judge. W have ourselves exanined the tw Ofice
Menorandum one of dated 25.11.58 and the other is of
8.2.1983, and we do not see any infirmty or inconsistency
with those circulars relevant in the matter of fixation of
pay of an enployee, who on retirenent from the Defence
Servi ce, have been re-enployed in a Cvil Post. In our view,
therefore the judgnment of this Court in the Director General
ESI represents the correct view, and consequently the order
of re-fixation done by the appropriate authority, in the case
in hand, does not require any interference, but the enpl oyees
appel lants, who had been in receipt of a higher anount on
account of erroneous fixation by the authority should not be
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asked to re-pay the excess pay drawn, and therefore that part
of the order of the authority is set aside. The direction of
the appropriate authority requiring reinbursenent of the
excess anount drawn is annull ed.

The appeal s are di sposed of accordingly.
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( S.N. PHUKAN) @
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New Del hi, J. @@

January 30, 2002 ( BRI JESH KUMAR ) @@
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