?I TEM NO 101 (Part heard) COURT NO. 5

SECTION | ||
SUPREME COURT OF | NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL No. 1118 of 2001
Ms. N cco Corporation Ltd. Appel I ant (s)

Ver sus

Conmi ssi oner of Central Excise, Respondent (s)
Cal cutta

(with appl (s) for permssion to file rejoinder affidavit and office report)

Date: 22/03/2006 This matter was called on for hearing today.

CORAM :

HON BLE MR. JUSTI CE ASHOK BHAN

HON BLE MR JUSTI CE LOKSHWAR SI NGH PANTA
For Appellant(s) M. S.K Bagaria, Sr. Adv.

M. Praveen Kumar, Adv.

For Respondent(s) M. B. Dutta, ASG
M. Mohit Chaudhary, Adv.
M. P. Parneswaran, Adv.

UPON hearing the counsel the Court nmde the follow ng
ORDER

The Appeal is dismssed. No order as to costs.

(J.S. Rawat) (Kanwal Si ngh)

AR- cum PS Court Master

[ Signed order is placed on the file].

I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL No. 1118 of 2001



Ms. Nicco Corporation Ltd. Appel lant (s)

Ver sus

Conmi ssi oner of Central Excise, Respondent (s)
Calcutta

ORDER

This is a statutory appeal filed under Section 35L(b) of the Centra

Exci se Act, 1944 (for short "the Act") i mpugni ng final O der No.A-1543-

CAL/ 2000 dated 13th Septenber, 2000 in Appeal No. E/R-210/98 passed

by the Custons Excise & Gold (Control) Appellate Tribunal, Eastern Bench,

Calcutta (for short "the Tribunal") whereby the appeal filed by the assessee-

appel | ant (herein after called "the assessee") has been rej ected. The

Tri bunal by the inpugned order has held that "wires and cabl es" in question

cannot be considered as parts of Wnd MIIs and benefit of Notification No

205/ 88-CE dated 25t h May, 1988 as amended by notification no. 57 of

1995 dated 16th March, 1995, cannot be extended to the assessee.

The assessee is a manuf act ur er of "insul ated W res and cabl es"

falling under Central Excise Tariff Sub-Headi ng No.8544. 00. Apart from

manufacturing the traditional domestic wires and cables, the assessee al so

manuf act ur es specially desi gned W res and cabl es for i ndustri al use by

specific custoners

The notification in question grants exenption to certain specified

goods connected with solar and other natural energy. Wnd mlls, parts of

wind mlls and any specially designed devices which run on wind mlls, are



specified at serial no. 12 of the Notification (as anended).

The nmoot point in the appeal is, whether the assessee is entitled to

the benefit of notification no. 205/88-CE dated 25th May, 1988 in respect

of the wires and cabl es renoved and sold by the assessee during the period

from August to Sept enber, 1995 to M s. Vest as R R B. I ndi a Li m ted,

Madr as on the contention that the power cables are part of the wind mll

and, thus, entitled to the benefit of the notification in question. Revenue’ s

contention is that the power cables are only for general purpose and cannot

have t he benefi t of exenpti on under t he Notification in question as t he

power cabl es cannot be treated to be parts of the wind mll.

The Adjudicating Authority as well as the Commi ssioner (Appeals)

hel d t hat t he cabl es in question perform the nor el functions for

transmtting the power from Generator to the control panel from where the

power is carried to t he grid for onward suppl y to t he cust omers and,

therefore, do not qualify as part of wind mlls.

The Tribunal in appeal has upheld the decision of the Adjudicating

Aut hority as wel | as t he Conmi ssi oner (Appeal s). Di st i ngui shi ng t he

decision relied upon by the assessee in the case of El econ Engi neering Co.

Ltd. v. Conmi ssioner of Custons, Minbai-I1 [1998(103) ELT 395(T)] and

relying upon the later decision of the Tribunal in United Cables Industries

v. CGCE, Merut [2000(40) RLT 38 (CEGAT)], the Tribunal while

observi ng:

"The case law relied upon by the Ld. Consultant



namely the Tribunal decision in the case of Elecon

Engg. Co. Ltd. VS. CC, Munbai - I 1, reported in
1998 (103) ELT 395(T) is distinguishable fromthe

facts of the present case. |n that case power cables

were cut to specific sizes and were fitting with end
fittings which were connected to the i nduction
generator in the Nacelle and they were performng

dual function of transform ng power for
‘excitation.’ Furt her, t he i mporter pr oduced a
certificate from the Resear ch and Devel opnent
Centre of Ms. Turbow nds, Brussels, to the effect

t hat one W nd Tur bi ne Controller whi ch is al so
terned as an el ectri cal regul ati on cabi net,
conprises, inter alia, inside cabling which includes

t he cabl e bet ween | ower base and t he Nacel | e

which is split into power cables and control cables.

In the present the appellants have not been able to
establish that the cables manufactured by themare
identifiable parts of the wind mll and therefore
t he benefi t of exenpti on notification is not
available to them",

held that in the present case sinilar situation existed and, therefore, under

the circunstances, the wires and cables in question cannot be considered as

parts of wind mills and the benefit of notification cannot be extended to the

assessee.

The af oresaid decision of the Tribunal in the case of United Cabl es

I ndustries wv. CCE., Meerut [supral], was challenged in an appeal (being

Civil Appeal No. 7955 of 2001) before this Court which was dism ssed on

19th of Novenber, 2001. Though t he sai d or der di smi ssi ng t he appea

indicates that the delay in filing the appeal has not been condoned, yet, it

seens, the appeal has not been dism ssed on the ground of delay al one, but

on nerits as well. Resultantly, the decision of the Tribunal to the effect that

the insul ated cables are not parts of wind mll which is conplete in itself

wi t hout electric cabl es, al t hough wi nd mll rmay not be abl e to function

wi t hout these cabl es, and, as such benefit of exenption under Notification

No. 205/ 88- CE woul d not be available to the assessee, was upheld by this

Court.



In view of t he fact t hat t he deci sion relying upon whi ch th

Tri bunal has dism ssed the appeal, has been upheld by this Court, we do not

find any nerit in this appeal and dismss the sanme with no order as to costs.

( ASHOK BHAN)

NeW Del Qi e J.
March 22, 2006. (LOKESHWAR SI NGCH PANTA)



