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ORDER



Y. K. Sabharwal , J.

In these petitions challenge is to the constitutional validity of Section 6-A of

the Delhi Special Police Establishment Act, 1946 (for short, ‘the Act’). This Section

was i nserted in t he Act w. e.f. 12t h Sept enber, 2003. I't, i nter alia
provi des for

obt ai ni ng t he previ ous appr oval of t he Central Gover nient for conduct of
any

inquiry or investigation for any offence alleged to have been conmitted under the

Prevention of Corruption Act, 1988 where allegations relate to officers of the |evel of

Joi nt Secretary and above. Bef ore i nsertion of Secti on 6-A in t he Act,
t he

requirenent to obtain prior approval of the Central Government was contained in a

directive known as ‘Single Directive' issued by the Governnent. The Single Directive

was a consolidated set of instructions issued to Central Bureau of I|nvestigation (CBI)

by various M ni stries/ Departments regardi ng nodal i ties of initiating an i nquir
y or

registering a case against certain categories of civil servants. The said directive was

stated to have been issued to protect decision naking level officers fromthe threat

and i gnom ny of mal i ci ous and vexati ous i nquiries/investigations and to gi ve

protection to officers at the decision making | evel and to relieve themof the anxiety



from the I'ikelihood of har assnent for t aki ng honest deci si ons. It was
said t hat

absence of such protection to themcould adversely affect the efficiency and efficacy

of t hese institutions because of t he t endency of such of ficers to avoi d
t aki ng any

deci si ons whi ch coul d | ater | ead to har assnent by any mal i ci ous and vexa
tious

i nquiries/investigations.

The Single Directive was quashed by this Court in a judgnent delivered on

18t h Decenber, 1997 [Vineet Narain & Os. V. Uni on of India & Anr. (1998)
1 SCC 226].

Wthin a few nonths after Vineet Narain's judgnent, by Central Vigilance Conmm ssion

O di nance, 1998 dated 25th  August, 1998, Secti on 6-A was sought to be i

nserted

providing for t he previ ous appr oval of t he Centr al Vi gi | ance Commi ssi on be

fore

i nvestigation of t he of ficers of t he | evel of Joi nt Secretary and above.
On t he

intervention of this Court, this provision was del eted by issue of another O dinance

promul gated on 27th Cctober, 1998. Fromthe date of the decision in Vineet Narain’'s

case and till i nsertion of Section 6-A we.f. 12t h Sept enber, 2003, there
was no

requi renent of seeking previous approval except for a period of tw nonths from

25t h August to 27th October, 1998.



The validity of Section 6-A has been questioned on the touchstone of Article

14 of t he Constitution of I ndi a. Lear ned Ami cus Curi ae has cont ended t
hat t he

i mpugned provi si on is whol | y subversive  of i ndependent i nvestigation of culp
abl e

bureaucrats and strikes at the core of rule of law as explained in Vineet Narain's case

and principle of i ndependent , unhanper ed, unbi ased and ef ficient i nvestigation
The contention is that Vi neet Narain’s decision franes structure by whi ch
honest

officers could fearlessly enforce the crimnal |aw and detect corruption uninfluenced

by ext raneous political, bureaucratic or ot her i nfl uences and t he result 0

f t he

i mpugned | egi sl ation is t hat t he very group of persons, nanel y, hi gh ran

ki ng

bureaucrats whose m sdeeds and illegalities may have to be i nquired i nto,
woul d

deci de whether the CBlI should even start an inquiry or investigation against them or

not. There will be no confidentiality and insulation of the investigating agency from

political and bureaucratic control and influence because the approval is to be taken

from the Centr al Gover nnment whi ch woul d i nvol ve | eaks and di scl osures at
every

stage. The very nexus of the crimnal-bureaucrat-politician which is subverting the

whol e polity woul d be i nvol ved in granting or ref usi ng prior appr oval be



fore an

i nquiry or i nvestigation can t ake pl ace. Poi nti ng out t hat t he essence
of a police

investigation is skilful inquiry and collection of material and evidence in a nmanner

by whi ch t he potenti al cul pabl e i ndi vi dual s are not f or ewar ned, t he subm s
sion

made is that the prior sanction of sanme departnent would result in indirectly putting

to notice t he of ficers to be i nvesti gat ed bef ore comrencenent of i nvestiga
tion.

Learned senior counsel contends that it is wholly irrational and arbitrary to protect

hi ghl y pl aced public servants from inquiry or i nvestigation in t he I'ight
of t he

conditions prevailing in the country and the corruption at high places as reflected in

several judgnents of this Court including that of Vineet Narain’s. Section 6-A of the

Act is whol |'y arbitrary and unr easonabl e and is Iiable to be struck do

wn bei ng

viol ative of Article 14 of t he Constitution of I ndi a is t he subm ssi on
of | ear ned

Am cus Curi ae.

In support of t he chal | enge to t he constitutional validity of t he
i mpugned
provi si on, besi des observations made in t he t hr ee- Judge Bench deci sion in V
i neet
Narain's case, reliance has al so been pl aced on vari ous deci si ons i ncludin

g S G



Jai singhani v. Union of India & Os. [(1967) 2 SCR 703], Kumari Shrilekha Vidyarthi & Ors. v.

State of U P. & Os. [(1991) 1 SCC 212], Ajay Hasia and Others. v. Khalid Mijib Sehravardi and

O hers. [(1981) 1 SCC 722] and Mardia Chemcals Ltd. and O hers. v. Union of India and Qhers.

[ (2004) 4 SCC 311] to enphasi ze t hat t he absence of arbitrary power is

t he first

essential of the rule of |aw upon which our whole constitutional systemis based. In

Mardi a Chemi cals’ case a three Judge Bench held Section 17(2) of the Securitisation and

Reconstruction of Financial Assets and Enforcenent of Security Interest Act, 2002 to

be unreasonabl e and arbitrary and violative of Article 14 of the Constitution of |ndia.

Secti on 17(2) provi des for condi tion of deposi t of 75% of t he anount b
efore an

appeal coul d be ent ert ai ned. The condi tion has been hel d to be illusor
y and

oppr essi ve. Mal pe Vi shwanath Acharya & Ors. v. State of Maharashtra & Anr. [(1998) 2 SCC
1], again a decision of a Three Judge Bench, setting aside the decision of the Hgh
Court whi ch uphel d t he provi si ons of Secti ons 5(10) B, 11(1) and 12(3)

of t he

Bonbay Rent s, Hot el and Lodgi ng House Rat es Cont r ol Act, 1947 pertai ni ng
to

standard rent in petitions where the constitutional validity of those provisions was

chal | enged on t he ground of t he same bei ng arbitrary, unr easonabl e and

consequently ultra vires of Article 14 of the Constitution, has conme to the concl usion



that the said provisions are arbitrary and unreasonabl e.

Learned Solicitor General, on the other hand, though very fairly admtting that

t he nexus bet ween crimnals and sone elenents of est abl i shnent i ncl udi ng

politicians and various sections of bureaucracy has increased and also that there is a

di st urbi ng i ncrease in t he | evel of corruption and t hese pr obl ens need t
o] be

addressed, infractions of the |aw need to be investigated, investigations have to be

conduct ed qui ckly and effectively wi t hout any i nterference and t he i nvestiga
tive

agenci es shoul d be al | owed to function wi t hout any i nterference of any k
i nd

what soever and t hat t hey have to be i nsul ated from any ext raneous i nflue
nces of

any ki nd, cont ends t hat a | egi sl ation cannot be struck down on t he gro
und of

arbitrariness or unr easonabl eness as such a ground is avail abl e only to
quash

executive action and orders. Further contention is that even a del egated | egislation

cannot be quashed on the ground of nere arbitrariness and even for quashing such

a legislation, manifest arbitrariness is the requirement of |aw In support, reliance

has been placed on observations nmade in a Three Judge Bench decision in State of

AP & Os. v. MDowell & Co. & O's. [(1996) 3 SCC 709] that no enactnent can be struck



down by just saying that it is arbitrary or unreasonable and observations nade in
Khoday Distilleries Ltd. and O hers. V. State of Karnataka and O hers [ 1996(

10) SCC  304] that

del egated |l egislation can be struck down only if there is manifest arbitrariness.

In short, the npbot question is whether arbitrariness and unreasonabl eness or

mani f est arbitrariness and unr easonabl eness, bei ng facets of Article 14 of
t he

Constitution of India are available or not as grounds to invalidate a legislation. Both

counsel have placed reliance on observations nmade in decisions rendered by Bench

of three | earned Judges.

Further contention of |learned Solicitor General is that the conclusion drawn in

Vineet Narain's case is erroneous that the Constitution Bench decision in K Veeraswam

V. Union of India & Os. [(1991) 3 SCC 655] is not an authority for the proposition that in

t he case of hi gh of ficials, requi r enent of prior per m ssi on/ sanction from
a hi gher

of ficer or Head of the Department is pernissible, the submission is that concl usion

r eached in para 34 of  Vineet Narain’s decision run contrary to observation
s and

findings contained in para 28 of Veeraswam ’'s case.

Having regard to the aforesaid, we are of the view that the matters deserve to



be heard by a | ar ger Bench
ef Justice of

| ndi a.

New Del hi

February 4, 2005.

t he orders of Hon' bl e t he Chi

[ Y. K. Sabharwal ]

[D. M Dhar nadhi kari ]

[ Tarun Chatterjee]



