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| TEM No. 105 Court No. 4 SECTION |1 A

SUPREME COURT OF | NDI A

RECORD OF PROCEEDI NGS

Crimnal Appeal No.1123 of 2001

Akhil Ali Jehangir Ali Sayyed Appel | ant ('s)
VERSUS

State of Maharashtra Respondent (s)

(with office report)

Date : 24/01/2002 This appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTICE K. T. THOMAS
HON BLE MR, JUSTI CE S. N. PHUKAN
For Appellant (s) Ms. Neeru Vaid, Adv.

Dr. RB Masoodkar, Adv.
M. SS Shinde, Adv.
M. SV Deshpande, Adv.

For Respondent (s)

M. M Shroff, Adv.

UPON hearing counsel the Court made the follow ng

ORDER
...... L......l.......T.......T.......T.......T.......T.......J
SP2
Ms. Neeru Vaid, |earned counsel for t he
appel l ant comenced her argunments at 3.25 P. M and
concluded at 3.40 P.M Thereafter counsel for the
respondent argued for about five mnutes. Heari ng
concl uded. .
Appeal is disposed of interns of the signed
j udgnent .
. SP1
Hemal at ha (HK Bhati a)
Court Master
(signed judgnent is placed on file)
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I'N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
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Crimnal Appeal No.1123 of 2001@@
EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEE

Akhil Ali Jehangir Ali Sayyed ... Appel | ant (s)

VS.

State of Maharshtra ... Respondent (s)

JUDGMENT@@
EEEEEEEEEEEEEEE

THOMAS, J. @@
EEEEEEEEEE

In this appeal we passed an order even when
special |eave was granted that the consideration would be
limted to the nature of offence. Appellant was the
first accused. He was arraigned along with one Jabbar as
second accused and another person as the third accused in
a mnurder case. The trial court convicted all the three
accused of the offence wunder Section 302 read wth
Section 34 for the nurder of one Mul ana Mohaned Yusuf
Shei kh. The Hi gh Court acquitted the third accused but
confirmed the conviction and sentence passed on the first
and the second accused. W are told that the second
accused preferred a special |eave petition (No.2828 of
1999) before this Court and the sanme was dism ssed.
Subsequently he filed a review petition which was al so
di sni ssed

D2
This appeal by the first accused has to be
considered only on the linmted question as to the nature
of offence. For that purpose we are proposing to extract
the dying declaration relied on by the trial court and
the Hi gh Court. The relevant portion of the dying
declaration is extracted bel ow -

"Today i.e. on 12.6.1992, | was standing
in the veranda | eaning against the wall
of the gallery. At about 1 O Cock one
person by nanme Akhil who stays on the
second floor of ny building along wth
nephew Jabbar came up for clinbing the
staircase. I asked himas to why four
days prior he had got ne arrested in a
false case. Upon that he replied that he
had nerely got ne arrested but now he
would finish m By saying this Akhi

attacked on ny chest and abdormen with the
sharp weapon in his hand. At that time
Jabbar al so attacked on ny left hand with
a sharp weapon. Wen | tried to resist
Chand caught hold of ny hands. On
account of this incident | started
shout i ng. At that time ny wife came out
of the room and when she intervened Akhi



attacked on her head with a sharp
weapon. "
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One thing is apparently clear from the above
dying declaration. The fatal blow was inflicted by the
appel l ant followed by the one given by the second accused
when the deceased confronted himwith a query "why four
days ago you got ne arrested in a false case". Fromthe
said query it is easy to discern that the assailants

1 3:

woul d have found the deceased in a pugnaci ous nood. It
is quite reasonable to presune that the assailants woul d
have apprehended that the deceased put the said query in
retaliation for the false arrest manipulated by the
accused. The said apprehension seenms to be justified
when we | ooked at the nedical evidence which shows that
the deceased was snelling alcohol when he was taken
before the doctor after sustaining the injuries. |[|f so,
the assailants also would have snelt al cohol when the
deceased hurled the query quoted above.

V5. Neeru Vaid, |earned counsel for t he
appel l ant then contended that the appellant had injuries
on his person and that would show that he had not
exceeded the right of private defence. W are not
di sposed to countenance the said contention on the basis
of seemingly mnor injuries noted on the person of the

appel I ant .

Nonet hel ess, we are inclined to bring down the
offence from section 302 to Section 304 Part | of the
| PC. W do so. W are told that appellant has been in
jail for nearly ten years by now. Hence we sentence him

to rigorous inprisonment for ten years for the offence
under Section 304 Part | of the IPC

14

The above is not enough to dispose of this
matter. As the second accused Jabbar was placed on the
same situation as the appellant in this case (if not
|l esser). Article 21 of the Constitution would not permt
us to deny the same benefit to the second accused,
notwithstanding the fact that the SLP and the review
application filed by himhave been disnissed by this
Court. We are supported on this aspect by a course
adopted by a three judge bench headed by Chief Justice

Chandrachud in Harbans Singh vs. State of U P. (1982@@

EEEEEEEEEEEEE EEEEEEEEEEEEE
(2) $SCC 101). In that case also the co accused were
sentenced and the sentence had been confirmed by this
Court earlier. But when a benefit was granted in another
appeal to one of the other co-accused, the three judge
bench held that the same benefit shall be extended to the
earlier co-accused also albeit the disnmissal of their
appeal s on an ant ecedent date.
The followi ng passage fromthe said decision can

be profitably extracted bel ow -

In the circunstances herei nabove stated,
I am of the opinion that it wll be
mani festly unjust to allow the death

R



sentence inposed on the petitioner to be
execut ed. The question that, however,
troubles me is whether this Court retains
any power and jurisdiction to entertain
and pass any appropriate orders on the
question of sentence i nposed on the

.5

petitioner in view of the fact not onl y@@
hi s specialCCFgg5gCSSEFEFSECCSﬁSCCEESFﬁﬁkI@

Very wide powers have been conferred on
this Court for due and pr oper
adm nistration of justice. Apart from
the jurisdiction and powers conferred on
this Court under Articles 32 and 136 of
the Constitution, | amof the opinion
that this Court retains and nust retain, @@
(60006000600060006000600060006000000:
an inherent power and jurisdiction for@@
(600 0600060006000600060006000600006006060000:
dealing wth any extraordi nary situati on@@
(660 066006060060600600060006000660006600660006:
in the larger interests of adninistrati on@
(60006000600060000000060000600006000000600000:
of justice and for preventing manifest@®
(600 0600060006000600060006000600006006060000:
injustice being done. This power nust@@
(660 066006600660066006060;
necessarily be sparingly used only in
exceptional circunstances for furthering
the ends of justice. Having regard to
the facts and circunstances of this case,
I am of the opinion that this is a fit
case where this Court should entertain
the present petition of Harbans Singh and
this Court should interfere.”

After bestow ng our anxious consideration on the

fact situation in this case and also the spirit of
Article 21 of the Constitution we hereby order that the
convi ction passed on the second accused Jabbar shall al so
stand altered to Section 304 Part |, and a sentence of
rigorous inprisonnent for ten years be awarded to him

: 6!
This is done on a parity of reasoning and justice,
otherwise glaring injustice would result as for himin a



case where his role was by no neans nore serious than
that of the present appellant who was Al in the case.
This appeal is disposed of accordingly.
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