R, 1 TEM NO. 101 COURT NO. 4 SECTI ON 1|

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

CRI M NAL APPEAL NO. 589 OF 2000

STATE OF U. P. Appel I ant (s)

VERSUS

G RDHARI AND ANR. Respondent ( s)

(Wth appl n(s) for cancellation of bail)

Date: 28/03/2006 This appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE B. N. AGRAWAL
HON BLE MR JUSTI CE A K. MATHUR
For Appellant(s) M. N S. Gahl ot, Adv.
M. R K Singh, Adv.
M. Jatinder Kumar Bhati a, Adv. (Not Present)
For Respondent (s) M. R D. Upadhyay, Adv.

M. G G Upadhyay, Adv.

M. Lagnesh M shra, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER

Heard | earned counsel for the parties.



The appeal is allowed and the inpugned judgnment rendered by
the Hi gh Court is set aside. Respondent No.1l is convicted under Section 307
I.P.C. and Respondent No.2 is convicted under Section 307/34 |.P.C. and the
sentence of inprisonnment awarded by the trial court against themis reduced
to the period already undergone and each one of themis directed to pay fine
for a sumof Rs.5,000/-; in default to undergo rigorous inprisonnment for a

period of one year. The fine, if realised, shall be paid to the victim

[ Al ka Dudeja ] [ Om Prakash ]

Court Master Court Master

[ Signed order is placed on the file]

I'N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 589 OF 2000

State of Uttar Pradesh ... Appel | ant (s)

Ver sus

G rdhari and Anr. ... Respondent ( s)

O R D E R

Heard | earned counsel for the parties.

Respondent No. 1 (G rdhari) was convi cted by t he trial

court under Section 307 of the Indian Penal Code [for short, ‘the



Act ] and sent enced to under go ri gorous i mpri sonment for a

period of four years; wher eas Respondent No. 2 (Packckey) was

convi ct ed under Secti on 307 read w th Secti on 34 |.P.C and

sentenced to undergo rigorous inprisonnent for a period of four

years. The other accused-Triveni was acquitted by the trial court.

When t he respondent s preferred an appeal bef ore t he Hi gh

Court, they have been acquitted by the inpugned order. Hence,

this appeal by special |eave.

.2/ -
-2 -

The prosecution case in short was on 2nd June, 1977 at
6. 00 p. m accused- Tri veni gave exortation, wher eupon
Respondent No. 2 caught hol d of Jagdi sh Dubey- P. W 4 and
Respondent No. 1- G rdhari assaul ted him wth iron rod when
Jagdi sh Dubey was in his house, as a result of which he becane
unconsci ous and shifted to t he hospital . Thereafter first
information report [for short, ‘F.1.R’] was |odged on that day itself.
After t he case was registered at t he Pol i ce Station, i nvestigation

was t aken up and upon conmpl eti on t her eof char ge sheet was

submitted agai nst al | t he three accused persons and t hey wer e

commtted to the Court of Sessions to face trial

In t he pr esent case, prosecution has exam ned t he t wo

eye-w tnesses, nanely, Jagdish Dubey-P.W4, who is the injured



wi tness and Gangajali-P.W3, who is nobody else than the wife of

P.W4 and has | odged t he F.I1.R The doct or, who exam ned
P. W4, f ound t wo injuries on hi s person and in t he opi ni on of
doctor, the injuries were dangerous to life. P. W4 has supported

the prosecution case in all material particulars and his evidence

is corroborat ed by P. W3, who is i nmat e of t he house and was

quite compet ent Wi t ness in view of t he fact t hat t he occurrence

had taken place at the house of PPW4. P.W3 is infornant herself

and she has been consi st ent in her st at ement made bef ore t he
police as wel | as in t he Court. The evi dence of t hese t wo
Wi t nesses are credible and corroborat ed by medi cal evi dence.

The Hi gh Court was not justified in acquitting t hese

respondents principally on

.3/ -
- 3 -
t he ground t hat anot her accused- Tri veni has been acquitted by
the trial court itself on the ground of aninpsity. In our view, the
judgnent of acquittal rendered by the High Court suffers fromthe
vice of perversity; as such is liable to be set aside on this ground
al one. W are of t he view that prosecution has succeeded in

provi ng its case beyond r easonabl e doubt SO far as respondents

are concerned and the High Court was not justified in recording

their acquittal



Next question is as to what shoul d be t he puni shrrent
awar ded agai nst t he respondents as t he occurrence had t aken
pl ace in t he year 1977. The respondent s have r emai ned in
cust ody for a few days and t aki ng into consi deration t he entire
matter, we are of t he view that ends of justice woul d be met in
case t he sentence of i mpri sonnent is reduced to t he period
al ready undergone and they are directed to pay fine for a sum of
Rs. 5, 000/ - each
Accordingly, t he appeal is al | owed and t he i mpugned
j udgnent r ender ed by t he Hi gh Court is set asi de. Respondent
No.1 is convicted wunder Section 307 |I.P.C. and Respondent No.2
is convicted under Section 307/ 34 I.P.C and the sentence of

i mpri sonment awarded by the tria

to the period al ready undergone

to pay fine for a sumof Rs.5,000/-;

i mprisonment for a period of one

be paid to the victim

New Del hi ,

March 28, 2006.
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[A K. NMATHUR]






