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PETI TI ONER
BARNES | NVESTMENTS LTD. & ORS

Vs.

RESPONDENT:
RAJ K GUPTA & ORS

DATE OF JUDGVENT: 06/ 08/ 2001

BENCH
V.N. Khare & Ruma Pal

JUDGVENT:

RUMA PAL, J.
Leave granted.

The ‘questions raised in this appeal relate to the
interpretation of Oder 21 Rules 54, 55 and 58 of .the Code of
Cvil Procedure (hereinafter referred to as the Code). Al the
provisions relate to the attachnent of immovabl e property in
execution of a decree.

The decree, in this case, was passed in favour of the
appel | ants agai nst respondent No. 1 by the Queens Bench
Di vision of the Hi gh Court in Englland on 29th Novenber 1990 for
a sum of US$ 12, 48, 415,49 (being the equival ent of
Rs. 3,60, 09,821.01) together with interest @15 per cent per
annum from the date of the judgnent. The decree was put to
execution by the appellants by filing an execution application in
the original side of the Del hi Hi gh Court on 27th Novenmber 1991
requiring the attachment of property, being 20, Barakhanba
Lane, New Del hi 110 001 and al so the share hol di ng of the
respondent No. 1 in the conpanies of respondent Nos. 2to 7
her ei n.

Nobody appeared on behal f of the judgment debtors before
the Court when the matter was |isted on 4th My, 1994. ' This was
recorded by the Court which accordingly issued warrants of
attachment with regard to premi ses No. 22, Barakhanmba Lane,

New Del hi 110001. The matter was nade returnable on 31st

August 1994. On an application for anmendment noved by the
appel l ants, the Court corrected the description of the prem ses to
read as 20, Barakhanba Road, instead of Barakhanmba Lane and

the returnabl e date was extended to 3rd January, 1995.

On 22nd Septenber 1994 an objection was preferred to the
attachment by the respondent No. 1 under Order 21, Rule 58 of
the Code ( EA 278/94). A second application was also filed by
the respondent No. 1 on the sanme date under Section 151 of the
Code for recalling the warrants of attachment ( E. A 279/94).
Nei t her of these applications appear to have been proceeded with.

VWil e these applications were pending, on 16th January
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1995 the respondent No. 1 filed a suit against the appellants
herein in the Hi gh Court of Delhi praying, inter-alia, for a
decl aration that the judgnent passed by the Queens Bench
Division in favour of the appellant was void. The respondent
No.1 al so sought for a permanent injunction restraining the
appel l ants from executing the judgment and decree of the High
Court of England (hereinafter referred to as the decree). An
interlocutory application was noved in the respondent No. 1s

suit and an order was passed on 3rd April, 1995 staying the
execution of the decree. It is not in dispute that the interim order
is still operative and the suit is pending.

On 17th Cctober 1997, the respondent No. 8 herein, nanely,
United Towers India Private Ltd., filed an application (EA No.
343/ 97) asking for inpleadment as a party to the appellants
execution proceedings and also for recalling and setting aside the
warrants of attachment dated 4th May 1994. On the sanme day, an
application (EA No. 344/97) was filed by the respondent No. 1
herein under Section 151 of the Code of Civil Procedure for
seeki ng substantially the sane relief as had been clained earlier
in the application filed by hi munder Section 151 on 22nd
Sept enber 1994.

Both the applications were heard by the Learned Single
Judge and an interimorder was passed on 3rd February, 1998
accepting the offer of the respondent No. 8 and nodifying the
attachment order dated 4th May 1994 subject to the Principa
O ficer of the respondent No. 8 filing an affidavit undertaking not
to sell 3000 sqg. ft. of the covered area in the multi-storey building
proposed to be constructed on the property by the respondent No.
8. The affidavit was to be acconpanied by a resolution of the
Board of Directors of the respondent No. 8 authorising the
Principal Oficer of the respondent No. 8 to furnish the
undertaking. On the filing of the said affidavit, the attachment
order dated 4th May 1994 shall stand nodified to the extent that
3000 sq. ft. of the covered area inthe superstructure proposed to
be constructed on the land in question shall remain attached til
the di sposal of the main execution petition. The Learned Judge
al so set down EA No. 343/97 and EA No. 344/97 for trial on
evi dence.

The appel |l ants preferred an appeal fromthe order dated 3rd
February, 1998 before the Division Bench. The Division Bench
affirmed the order of the Single Judge on 5th October, 1998
hol di ng that he had not committed any illegality by nodifying
the order of attachnent but at the sane tine protecting the
i nterest of the decree holder by requiring United Towers to file
undertaking not to sell 3000 sq. ft. of the covered area in the
nmul ti-storeyed buil ding proposed to be constructed at 20,

Bar akhanba Road. The appeal was accordingly di snmi ssed.
Hence this appeal

It is not necessary for us to go into the nerits of the
respecti ve cases of the parties as we are of the view that the Hi gh
Court was clearly procedurally wong in nodifying the order of
attachment dated 4th May 1994,

First, there is nothing on record to show that respondent
No. 8s prayer for being inpleaded as a party in the execution
proceedi ngs had been all owed and yet the | earned Single Judge
accepted the respondent No.8s offer and partially allowed the
application of the respondent No. 8 in terns of such offer.

Secondl y, by the inpugned orders the attachnent has been
directed to be effected on non-existent property. The building is
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proposed to be constructed by respondent No. 8 on the property. It
has not been deci ded whether the respondent No.8 has any right to
construct on the property. According to the High Courts order, if
and when the proposed building is constructed an attachment wll

be effected of an area of 3000 sg. ft. in an unspecified area of the
buil ding. The High Court has in effect renoved the attachnment

for the present to be operative at an un-determined point of tine in
the future on property which is not and may never cone into

exi st ence.

Thirdly, Oder 21, Rule 54 in terns prohibits the judgnent
debtor fromtransfer or charging property attached in any way and
all persons fromtaking any benefit from such transfer or charge.
As long the order of attachment is operative, no third party rights
can be created. Pending the determination of the validity of the
order of attachnent and ultinate di sposal of EA 343/97 and EA
344/ 97, the Court shoul d not have all owed the attachment to be
render ed infructuous.

Order 21, Rule 55 indicates situations where an attachnment
order may be wit hdrawn, namely, where

(a) the anpunt decreed with costs and al
charges and expenses resulting fromthe
attachnent of any property are paid into
Court, or

(b) satisfaction of the decree is otherw se
made t hrough the Court or certified to the
Court, or

(c) the decree is set aside or reversed

If the Court was minded to lift the attachnent ' tenporarily,
it should, therefore, have at |east secured the decretal anount.

In any case the Court could not have passed an interim order
virtually granting the final relief in EA 343 and EA 344 wi thout
any decision on the merits of the case. This-is fortified by Oder
21, Rule 58 which has been substituted in the Code by the
Amendnment Act, 1976. Sub-rule 2 of Rule 58 provides:

(2) Al questions (including questions
relating to right, title or interest in the
property attached) arising between the
parties to a proceeding or their
representatives under this rule and rel evant
to the adjudication of the claimor

obj ection, shall be determ ned by the Court
dealing with the claimor objection and not
by a separate suit."

It is only upon determ nation of the questions referred to
in sub-Rule (2) that the Court, in accordance with such
determ nation nay, either

(a) all ow the claimor objection and

rel ease the property from attachment either
wholly or to such extent as it thinks fit; or
(b) disallow the claimor objection; or

(c) continue the attachnent subject to any
nort gage, charge or other interest in
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favour of any person; or

(d) pass such order as in the
ci rcunst ances of the case it deens fit.

Wthout any determination of the questions referred to in
sub-Rule (2), the Court did not have the jurisdiction to pass any
order varying the orders of attachment.

The appellant has also raised a prelinmnary issue as to the
mai nt ai nabl ity of EA 343/97 and EA 344/97. Under Order 21
Rul e 58 sub-Rule (1) no claimor objection shall be entertained
where the Court considers that the claimor objection was
desi gnedly or unnecessarily delayed. That the attachnment order
had been issued was known at |east to the respondent No.1 in
1994. The Hi gh Court has not -~ addressed its mnd to this
aspect before entertaining the applications filed by respondents
Nos. 1'and 8.

Finally, the | earned Single Judge hinself observed that in
the suit filed by respondent No. 1, an order has been passed
stayi ng the execution of the appellants decree and that that order
was still operative. In-the circunstances, it was not open to the
Court to proceed with the execution proceedings. As long as the
interimorder passed in respondent No. 1's suit is operative, no
further steps can be taken in the execution proceedings.

We, therefore, allow this appeal and set aside the inpugned
orders of the High Court but wthout any order as to costs.

J.

(V. N. Khare)
N

(Ruma Pal)

August 6, 2001




