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Dr. ARIJI'T PASAYAT, J.

1. During the hearing of these appeals reliance was placed
by the respondents in C.A No.5481/2002 on a decision of this
Court in District Mning Oficer and Ors. ~v. Tata Iron and
Steel Co. and Anr. (2001 (7) SCC 358). Appellant in the said
appeal placed reliance on Sonaiya Organics (lndia) Ltd. and
Anr. v. State of U P. and Anr. (2001 (5) SCC 519).

2. H gh Court in the order inpugned relied on District
M ning O ficer\022s case (supra) to hold that though |evy upto
4.4.1991 was perm ssible, no collection of cess could be nmade.

3. In District Mning Oficer\022s case (supra) it was, inter-alia
observed as foll ows:

\ 023\ 005. W do find considerable force in the
af oresai d subnission, as in our view, the
interpretati on we have already given to the

Val idation Act was the real intention of
Parliament and it never intended to confer a
right of collection of cess. |In agreement with
the conclusion arrived at by the Patna Hi gh
Court, we hold the Validation Act to be valid,
but such validated Acts do not authorize any
fresh levy or collection in respect of liabilities
accrued prior to 4.4.1991, though it prohibits
refund of the collection already nade prior to
that date.\024

4, It is to be noted that in the said case the validity of the
cess and ot her taxes under the Cess and OQther Taxes on

M nerals (Validation) Act, 1992 (hereinafter referred to as the
\021Vval i dation Act\022) was under consideration. This Court held
that the Validation Act did not suffer fromany invalidity.

Havi ng observed so, the aforesaid conclusions were arrived at
regarding inmpermssibility for collection not already made. In
Somai ya Organi cs (India)\022s case (supra) the conceptua

di fference between \ 023l evy\ 024 and \023col | ect\ 024 was noted in the
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fol |l owi ng words

\02329. Reading the two paras 89 and 90 toget her
it does appear that this Court regarded the

decl aration of the provisions being illega
prospectively as only meaning that if the
States had already collected the tax they woul d
not be liable to pay back the same. It is the
States which were protected as a result of the
decl aration for otherw se on the concl usion

that the inmpugned Acts | acked | egislative
conpetence the result woul d have been that

any tax collected woul d have becone

refundabl e as no State could retain the sane
because | evy woul d be without the authority of
law and contrary to Article 265 of the
Constitution. At the sane time, it was clearly
stipulated that the States were restrained from
enforcing the | evy any further. The words used
in Article 265 are \'023l evy\ 024 and \023col | ect\024. |In taxing
statute the words \ 023l evy\ 024 and \023col | ect\ 024 are not
synonynous terns (refer to CCE v. Nationa
Tobacco Co. of India Ltd. (1972 (2) SCC 560) at
p.572), while \023l evy\ 024 woul d nean t he
assessnment or chargi'ng or inposing tax,

\ 023col | ect\ 024 in/Article 265 woul d nean the
physical realisation of the tax which is |evied
or inmposed. Collection of tax is normally a
stage subsequent to the |levy of the sane. The
enforcenent of |evy could only nean

realisation of the tax inposed or denmanded.

That the States were prevented fromrecovering
the tax, if not already realised, in respect of the
period prior to 25-10-1989 is further evident
frompara 90 of the judgnent. The said para
shows that as on the date of thejudgnment, for
the period subsequent to 1-3-1986 the

demand of the Central Excise Departnent on

t he al cohol manufactured was over Rs.4

crores. The Court referred to its orders dated
1-10-1986 and 16-10-1986 whereby the State
CGovernment was pernmitted to collect the |evy

on al cohol manufactured in the Conpany\022s
distilleries. Wth respect to the said amount of
Rs.4 crores, it was observed that \023it is,
therefore, necessary to declare that in future
no further realisation will be nade in respect
of this by the State Government fromthe
petitioners\024. The inplication clearly was that if
out of Rs.4 crores the State CGovernnent had
col l ected sone | evy the bal ance outstandi ng
cannot be collected after 25-10-1989. \023

5. It appears in District Mning Oficer\022s case (supra) this
Court was of the view that the | evy may have been vali dated

and that did not authorize collection. It is to be noted that
there are different stages in the matter of inposition of tax or
cess. First is the source of power for levying tax or cess as the
case may be. The second is the actual |evy by an adjudication

or assessnent order. Sonetines, the quantification of the

amount payabl e is done in the adjudi cati on/assessnent order

Finally, comes the question of collection. That being so,
collection is a natural corollary of the levy. It is inconceivable
that the levy is valid but collection can be held to be
impermissible. This is an irreconcilable situation
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6. We, therefore, find it difficult to agree with the view
expressed in District Mning Oficer\022s case (supra) regarding
impermissibility of collection in the portion quoted above.

7. The matter can be | ooked from another angle. Supposing
somebody has paid the taxes and in other words there has

been coll ection of the amount levied. There may be anot her
person who may not have paid it. The latter person cannot be
pl aced at a better footing than the forner one.

8. We, therefore, refer the matter to a larger bench to test
the correctness of the conclusions that the |evy was

perm ssi ble by the Validation Act, but anmpunts which have

not al ready been coll ected, cannot be collected. The records
may be placed before Hon\022bl e the Chief Justice of India for
appropriate directions.

9. Ordered accordingly.




