http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 9

CASE NO. :
Appeal (civil) 62-65 of 1999
Appeal (civil) 66 of 1999

PETI TI ONER
Pranmod K. Pankaj

RESPONDENT:
State of Bi har and Os.

DATE OF JUDGVENT: 20/11/2003

BENCH
CJl, & S.B. Sinha.

JUDGVENT:
JUDGMENT

S.B. SINHA, J :

| NTRODUCTI ON :

The usual problem which frequently arises in service matters i.e.
inter se seniority between two groups of enployees is involved in these
appeal s which arise out of a judgnent and order dated 23.5.1997 passed
by the Hi gh Court of Patna in L.P.A’ Nos. 100, 158, 101 of 1994 and
C.WJ.C No.7826 of 1995.

BACKGROUND FACTS :

The appel | ant and the contesting respondents were appointed in the
Bi har Subordi nate Engi neering Service Cadre as Juni or Engineers. The
sources for appointnent to the rank of Assistant Engineer in Bihar
Engi neering Service Cass Il were : (a) from Junior Engineer (D plom
Hol der) Cadre to 30% of cadre strength of Assistant Engineers; (b) from
Engi neer Assistant Cadre (Engi neering G aduate or equival ent-Degree
Hol der) to 20% of total cadre strength of Assistant Engineers; and (c)
50% of the posts of the Assistant Engineers fromdirect recruitment of
Engi neeri ng Graduate or equival ent Degree Hol ders from outsi de.

On or about 17.8.1973, the cadre of Engi neer Assistants was

abol i shed in various phases and only pronotional avenue was |left for
Juni or Engi neers from anongst the quota of 30% of the dipl oma-holders.
Keeping in view the fact that pronotional avenue of those Junior

Engi neers who had acquired degree in engineering during service was
taken away, the State of Bihar by reason of a resolution dated 17.1.1979
sought to provide special facility by way of incentive of pronbtion to
the post of Assistant Engi neer to those Juni or Engi neers who had
acquired degree in engineering or passed equival ent-exam nati on during
their service to the extent of 3% The said enpl oyees besi des hol di ng
the degree of engineering or passing of equival ent exam nation were
further required to conplete a mnimum period of five years in service
in the cadre of Juni or Engineers. The rel evant clauses of the

af orementi oned resol ution are as under

"Cha. This facility of pronmotion to the post of
Assi stant Engi neer on the basis of quota
mentioned in paragraph (Ka) shall be equally
available to all those permanent/tenporary
Juni or Engi neers who have passed the exam nation
of Graduate in Engineering or its equival ent
exam nation during their service period and have
conpleted a m nimum of 5 years service on the
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post of Juni or Engi neer

Cha. Promotion to the vacant posts of Assistant
Engi neer on the basis of the quota nmentioned in
par agraph (Ka) be given in accordance with their
seniority. Wth regard to inter se seniority of
these Juni or Engi neers, the decision be taken
after obtaining the opinion of the personne
Department."

The Personnel Department of the State of Bihar indisputably did

not |ay down any procedure for determ nation of the inter se seniority
of such Assistant Engi neers who were pronpted in the aforenmentioned 3%
guota. Seniority list was, however, prepared by the Water Resources
Department in the |ight of the order dated 22.12.1992 wherein it was

[ aid down :

"“According to the provisions nade in
Circul ar No.947 dated 17.1.79 of Public Wrks
Department, 3% posts of Assistant Engi neer out of
total vacant posts of “Assistant Engineers are to
be filled up by pronotion of those Juni or
Engi neers who have passed Degree/ AME after entry
into service. In the Departnent the nunber of
avai | abl e posts under the above quota basis is
| ess than the nunber of avail able such qualified
Juni or Engi neers. Applicants are nmore and posts
are | ess, under such situation it has becomne
inevitable for fixation of inter se, seniority of
Degree/ AM E hol der Juni or Engi neers as per
Crcular referred to

2. CGeneral ly, basis of seniority in a cadre is
the date of entry into service in that cadre but

in the case under reference fixation of seniority
on that basis is not justifiable, because on the
basis of seniority service 35% posts are reserved
for pronotion to the posts of Assistant Engi neer
separately. Therefore, it has been deci ded by

the department to fix the inter se seniority on

the follow ng basis :

(Ka) That the inter se seniority should be kept
as in service seniority of those officers who by
remai ning in service have conpleted the period of
five years and have obtained qualification of

AM E or Bachel ors’ degree in Engineering within
those five years of service

(Kha) That the fixation of inter se seniority be
fixed on the basis of the date of obtaining AME
or Bachel ors Degree in Engi neering of those

of ficers who, by remaining in service, have
conpl eted the m ni mum service period of five
years but have obtained certificate of AME or
Bachel or’ s degree in Engineering after five
years.

3. On the basis of the principles enunerated
above, the fixation of inter se seniority of al
applicants received within the stipul ated period
fromthe concerned applicants has been done
according to the enclosed list."
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A gradation list dated 10.9.1992 was issued and the same was
purported to have been finalized on or about 22.12.1992 in terms of the
af orementioned circular letter. The appellant herein submtted his
representations/objection to the said list on 12.1.1993. Allegedly on
the premi se that w thout disposing of the said objections, sone Junior
Engi neers were pronoted, a wit petition was filed before the Patna Hi gh
Court, which was marked as C WJ.C. No.2489 of 1993. The said wit
petition was all owed by a | earned Single Judge of the said H gh Court by
a judgrment and order dated 25.4.1994 hol ding that as the Governnent
resol ution dated 17.1.1979 had been issued by way of incentive of adding
the qualification during continuation of service for getting advantage
of acceleration in pronotion; in the event the said gradation |ist dated
22.12.1992 is given effect to, the same would be violative of Articles
14 and 16 of the Constitution of India as thereby the incentive sought
to be given by reason of Resolution dated 17.1.1979 woul d become
nugatory. ~ Two letters patent appeals were filed by some respondents
agai nst the sai d judgnment which were nmarked as L.P.A Nos.100 and 101 of
1994. The State of Bihar, however, filed a special |eave petition
before this Court but having regard to the fact that they had a renedy
by way of letters patent appeal, wi thdrew the same whereafter they filed
a letters patent appeal before the Division Bench which was marked as
L. P. A No. 158 of 1994.  The Division Bench by reason of a judgnment and
order darted 23.5.1997 allowed the said appeals and wit petition which
was also filed in the meanwhil e hol ding that the aforenmentioned
gradation list dated 22.12.1992 for pronotion of Junior Engineers was
not in conflict with the Governnent Resol ution dated 17.1.1979. The
Di vi sion Bench in support of its-aforenmentioned finding relied upon a
decision of this Court in N Suresh Nathan and Another vs. Union of
India and Gt hers [(1992) Supp. 1 SCC 584]. The High Court, therefore,
directed that inter se seniority of the concerned officers be determ ned
agai nst the special quota of 3% interns of the said circular letter
dated 22.12.1992.

The appellant in Gvil Appeal Nos.62-65 of 1999 filed a specia
| eave petition, inter alia, on the ground that pursuant to or in
furtherance of the said judgment, 22 persons all of whomwere junior to
the appell ant, except M. Quru Saran Singh, had been pronoted.

The appellant in Cvil Appeal No.66 of 1999 had filed a wi't

petition on 12.12.1995 which was marked as C.WJ.C. No. 11149 of 1995 on
the ground that he had been deni ed pronotion to the post of Assistant
Engi neer in terns of Resolution dated 17.1.1979. During the pendency of
the wit petition as certain posts fell vacant in‘relation whereto he
filed representation which was not accepted as al so on the ground that
the sone persons junior to himhad been pronoted, he filed an
application for anendnent of the writ petition. In the/'light of the
judgrment in L.P.A No.100 of 1994, the said Wit Petition No.11149 of
1995 was di sm ssed by an order dated 16.6.1997 stating

"I'n view of the Division Bench judgnment in
L. P. A No. 100 of 1994 and anal ogous cases, a
true copy of which has been annexed as Annexure
'O to the show cause filed on behalf of the
Secretary-cum Comm ssi oner, Departnment of Road
Construction, Governnent of Bihar, Patna both
the wit applications are accordingly
di sm ssed. "

The appellant filed a letters patent appeal which was barred by
[imtation of 36 days. By an order dated 18.9.1997, the said letters
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pat ent appeal was disnissed stating

"Flag "A" is an application under Section
5 of the Limtation Act seeking condonation of
delay of 36 days in filing the appeal

It is contended that the appellant was
advised to prefer S.L.P. before the Apex Court
whi ch had del ayed the filing of the appeal. On
bei ng asked to show the order passed in the
S.L.P. Learned Counsel said that no S.L.P. was
filed. This being so no ground is nmade out for
condoning the delay in filing the appeal. The
application at flag "A is accordingly rejected.
Consequently, the appeal is disnissed being
barred by limtation."

M. Vikas Singh, |learned counsel appearing on behalf of the
appel l ants, inter alia, would subnit that the basic qualification for
pronotion to the post of Assistant Engi neer being acquisition of a
degree in engineering or passing of an equival ent exam nation together
with five years experience in the post of Junior Engineer, the inter se
seniority of the concerned officers should have been directed to be
determ ned on the basis of the gradation list in the post of the Junior
Engi neer. The | earned counsel would urge that the purported direction
i ssued by the Water Resources Departnent in ternms of order dated
22.12.1992 was illegal. M. Singh pointed out that the decision of this
Court in N Suresh Nathan (supra) which has been relied upon by the
Di vi si on Bench has been di stingui shed and explai ned in subsequent
decisions by this Court in MB. Joshi-and Chers etc. vs. Satish Kunar
Pandey and Others etc. [(1993) Supp. 2 SCC 419], Satpal Antil etc. vs.
Union of India and Gthers [(1995) 4 SCC 419] and D. Stephen Joseph vs.
Uni on of India and thers [(1997) 4 SCC 753].

M. B.B. Singh, |earned counsel appearing on behalf of the State
of Bihar; and M. Akhilesh Kumar Pandey and M. Manan K. M shra, |earned
counsel appearing on behalf of the private respondents, however; woul d
submit that the date of eligibility should be determ ned on the basis of
the general principles with reference to the date of qualification. It
was urged that eligibility of a candidate for pronpotion to the post of
Assi stant Engi neer was required to be determined on fulfillnment of both
the conditions, nanely, acquisition of a degree in engineering or
passi ng of an equival ent exam nation as al so five years’ experience in
the post of Junior Engineer and, thus, the circular letter dated
22.12.1992 cannot be said to be illegal. It was further submtted that
the principles evolved by the Water Resources Departnent had been given
effect to and in terns thereof several persons havi ng been pronoted, the
settled position should not be unsettled.

| SSUE :

The short question which arises for consideration before us is
that as to whether the purported qualification issued by the Water
Resources Departnment as contained in order dated 22.12.1992 is valid?

THE PCLI CY DECI SI ON :

The policy decision of the State as contained in the resolution of

the State Governnent dated 17.1.1979 is not in question. It is accepted
that the said resolution was adopted in the special situation that 20%
guota which was earlier reserved for graduate engi neers was aboli shed,
as a result whereof they suffered i mense prejudice. C ause 'Cha of
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the said circular states that the pronotion on the vacant posts of

Assi stant Engi neer under the quota nmentioned in clause "Ka' i.e. 3%
woul d be nmade on the basis of seniority. In absence of any statutory
provi sion or rules made thereunder or under the proviso appended to
Article 309 of the Constitution of India, it is trite, that once an

i ncumbent is appointed to a post according to rules his seniority has to
be counted fromthe date of his appointnent.

The af orenenti oned Resol ution dated 17.1.1979 was introduced as a
speci al measure. The pronotion of the holders of the post of Junior
Engi neers to the post of Assistant Engi neer was not to be done on
sel ection basis. No witten exam nation was to be held nor any ora
interview was to be taken. “No criteria whatsoever was |aid down for
sel ecting the candidates. For the purpose of granting pronotion to the
post of Assistant Engineer in the aforenentioned category, only two
condi tions which were required to be fulfilled on the relevant date are

(a) the enpl oyee nust be hol der of a degree or nust have passed an
equi val ent' exam nation; (b) he nust have conpleted five years of service
in the post-of Junior Engineer.

A plain reading of the aforenentioned resolution dated 17.1.1979

woul d clearly go to show that no further requirenent was prescribed
therefor. Cause 'Cha of the said resolution nerely stated that with
regard to inter se/seniority of these Junior Engi neers, the decision be
taken after obtaining opinion fromthe Personnel Departnent.

In the aforenentioned premise, it was obligatory on the part of
the Personnel Departnent itself to take a firmdecision |aying down the
criteria for fixation of inter se seniority in absence of any statute or
rul es having the force of lTaw. Admttedly, the Personnel Departnent did
not issue any such order. The said resolution dated 17.1.1979 was an
executive order passed by the State of Bihar in terns of Article 162 of
the Constitution of India. By reason of the said policy decision, the
Per sonnel Departnent al one was del egated with the power to |lay down the
criteria for determning the inter se seniority. The Personne
Departnment neither in fact del egated the said power to the Water
Resources Departnment nor in |aw could do the sane.  The purported order
dated 22.12.1992 issued by the Water Resources Departnment was,
therefore, illegal having been rendered by an-authority which had no
jurisdiction therefor.

" Del egatus Non Potest Delegare’ is a well-known maxi m whi ch neans
i n absence of any power a del egatee cannot sub- delegate its power to
anot her person. It is beyond any cavil that-the Water Resources
Department did not have the requisite conmpetence to - issue the said order
dated 22.12.1992. If a guideline for determning the inter seniority was
to be laid down, the State could do so in terns of Article 162 of the
Constitution of India. The said order dated 22.12.1992 al so does not
satisfy the requirenents of Article 162 of the Constitution of India.
Thi s aspect of the matter unfortunately was not adverted to before the
H gh Court.

CASE LAWS

In N. Suresh Nathan (supra) on the basis whereof the | earned
Di vi sion Bench upheld the validity of the said order dated 22.12.1992 to
the effect that the inter se seniority be determ ned on the basis of the
date of acquisition of a degree in engineering and not on the basis of
service, the factual matrix was different. Therein the dispute was as
to whet her a dipl oma- hol der Juni or Engi neer who had obtai ned a degree
while in service had becone entitled for appointment as Assistant
Engi neer by pronotion on conpletion of three years’ service including
the period of service prior to obtaining of such degree or whether the
three years’ service as a degree-holder for the said purpose shall be
reckoned fromthe date of obtaining such degree. The Centra
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Adm ni strative Tribunal before which the application was filed held that
the di pl oma-hol ders were entitled to be considered for pronotion to the
post of Assistant Engi neer on par with the degree-hol der Junior

Engi neers having regard to the total |ength of service rendered in grade
of Juni or Engi neer irrespective of the fact that as to whether he had
acquired the necessary degree qualification earlier than the applicants.

This Court in N Suresh Nathan (supra) held

“I'n our opinion this appeal has to be

all owed. There is sufficient material including
the adm ssion of respondents dipl ona-hol ders
that the practice followed in the departnent for
along tine was that in the case of diplona-

hol der Juni or Engi neers-who obtai ned the degree
during service, the period of three years’
service in the grade foreligibility for
promotion as degree-hol ders comenced fromthe
dat e of obtaining the degree and the earlier
peri od of service as dipl ona-hol ders was not
counted for this purpose. This earlier practice
was clearly adnmtted by the respondents dipl ona-
hol ders in para 5 of their application nmade to
the Tribunal at page 115 of the paper book. This
al so appears to be/the view of the Union Public
Servi ce Conmi ssion contained in their letter

dat ed Decenber 6, 1968 extracted at pages 99-100
of the paper book in'the counter-affidavit of
respondents 1 to 3. The real question,
therefore, is whether the construction made of
this provision in the rules on which the past
practice extending over a long period is based
is untenable to require upsetting it. If the
past practice is based on one of the possible
constructi ons which can be made of the rules
then upsetting the sane now woul d not be
appropriate. It is in this perspective that the
guestion raised has to be determnned."

The schenme under the recruitment rules in said case were

different. The schene obtaining therein postulated that the period of
three years’ service in the cadre required for degree-holders as a
qualification for promotion in the said category would nean three
years’ service in the grade as a degree-holder. |In-the instant case,
experience of five years upon acquisition of a degree in the engi neering
is not a qualification laid dowm in terms of the aforenentioned

Resol ution dated 17.1.1979.

In that case, the practice followed by the State was, thus,
uphel d.

In MB. Joshi (supra), this Court distinguished N. Suresh Nathan
(supra). Therein, this Court was considering a case where pronotions
fromthe post of Sub-Engineer to the post of Assistant Engi neer were
inter alia required to be nade from anongst the persons who were
graduat e Sub- Engi neers conpl eting ei ght years of service. |In that case,
the State Governnent had applied the principle of counting the seniority
of graduate Sub-Engineers fromthe date of their continuous officiation
irrespective of the date on which such dipl oma- hol der Sub- Engi neers
acquired degree in engineering. A contention simlar to one raised

bef ore us by the respondents was rai sed therein on behalf of the
respondent. Rejecting the said contention, this Court distinguishing
N. Suresh Nathan (supra), and upon taking into consideration, the fact
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situation obtaining therein as also the findings rendered by this Court,
hel d :

"11. A perusal of the above observations nade

by this Court clearly show that the respondents
di pl oma-holders in that case has admitted the
practice followed in that department for a | ong
time and the case was mainly decided on the
basi s of past practice followed in that
departrment for a long tinme. It was clearly laid
down in the above case that if the past practice
i s based on one of the possible constructions
whi ch can be nmade of the rules then upsetting
the sanme now woul d not be appropriate. It was
clearly said "it is in this perspective that the
guestion raised has to be determ ned". It was

al so observed as al ready quoted above that the
Tri bunal was not justified in taking the
contrary view and unsettling the settled
practice i'n the departnment. That apart the
schenme of the rules in N Suresh Nathan case
(1992 Supp (1) SCC 584 : 1992 SCC (L&S) 451 :
(1992) 19 ATC 928) was entirely different from
the schene of the Rules before us. The rule in
that case prescribed for appoi nt nent by
pronotion of Section Oficers/Junior Engineers
provi ded that 50 per cent quota shall be from
Section O ficers possessing a recognised degree
in Gvil Engineering or equivalent with three
years’ service in the grade failing which
Section Oficers holding D plomain G vi

Engi neering with six years’ service in the
grade. The aforesaid rule itself provided in
explicit terns that Section Oficers possessing
a recogni sed Degree in Civil Engi neering was
made equivalent with three years’” service in the
grade. Thus, in the schenme of such rules the
period of three years’ service was rightly
counted fromthe date of obtaining such degree
In the cases in hand before us, the schenme of
the rules is entirely different."

It was further observed

"...The Rules in our case do not contenplate
any equival ence of any period of service with
the qualification of acquiring degree of
graduation in engineering as was provided in
express ternms in N Suresh Nathan case (1922
Supp (1) SCC 584 : 1992 SCC (L&S) 451 : (1992)
19 ATC 928) mmking three years service in the
grade equi valent to degree in engineering. In
our opinion, the Rules applicable in the cases
before us clearly provide that the dipl oma-

hol ders havi ng obtai ned a degree of engineering
while continuing in service as Sub- Engi neers
shall be eligible for pronotion to the post of
Assi stant Engineer in 8 years of service and
guota of 10 per cent posts has been earnarked
for such category of persons.”

This aspect of the matter was al so considered in Satpal Anti
(supra), holding :

"...Such rules for pronotion do not contain any
provision for determining inter se seniority for
the purpose of giving pronotion earlier or |ater
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with reference to date of passing the qualifying
exam nation. In our view, M Coswam is
justified in his contention that in the absence
of any specific rule indicating inter se
seniority to be observed with reference to the
dat e of passing the qualifying exam nation and
pronotion to be given on the basis of such inter
se seniority, general principle of |ength of
service as a basis for pronotion anongst
eligible candidates with qualifying service
shoul d be made applicable..."

Yet again in D. Stephen Joseph (supra), this Court following MB
Joshi (supra), observed

"It appears to us that the State Government is

| abouri ng under a wrong inpression as to the
applicability of 'the past practice as indicated
in Suresh Nat han case [1992 Supp (1) SCC 584 :
1992 SCC (L&S) 451 : (1992) 19 ATC 928]. This
Court in the said decision, has only indicated
that past practice should not be upset provided
such practice confornms to the rule for pronotion
and consistently for sonme tine past the rule has
been nade applicable in a particular manner. In
our view, the decision in Nathan case [1992 Supp
(1) SCC 584 : 1992 SCC (L&S) 451 : (1992) 19 ATC
928] only indicates that past practice nust be
referable to the applicability of the rule by
interpreting it in a particul ar manner
consistently for sonme tine. Any past practice
dehors the rule cannot be taken into

consi deration as past practice consistently
followed for long by interpreting the rule. It
may be indicated here that a sinilar gquestion

al so cane up for consideration before this Court
in M B. Joshi v. Satish Kumar Pandey [ 1993 Supp
(2) SCC 419 : 1993 SCC (L&S) 810 : (1993) 24 ATC
688]. The decision in Suresh Nathan case [1992
Supp (1) SCC 584 : 1992 SCC (L&S) 451 : (1992)
19 ATC 928] was distinguished in the facts of
that case and it was indicated that when the

| anguage of the rule is quite specific that if a
particular |l ength of service in the feeder post
together with educational qualification enables
a candi date to be considered for pronotion, it
wi Il not be proper to count the experience only
fromthe date of acquisition of superior
educational qualification because such
interpretation will violate the very purpose to
give incentive to the enpl oyee to acquire higher
education.”

M. Pandey, the |earned counsel appearing on behal f of the

respondents, however, relied upon Ashok Kunar

Sharma and Ot hers vs. Chander Shekhar and Another [(1997) 4 SCC 18]. In
that case, this Court was considering a nmatter of direct recruitnent.
The question which arose for consideration therein was as to whether in
the advertisenent or notification issued/published calling for
applications constituted a representation to the public and the
authority issuing it is bound by such representation. Having regard to
the inportance of adhering to the representation made to the public and
the binding nature thereof upon the authorities issuing the sanme, it was
held that no action contrary thereto would be permnissible, stating
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"...0One reason behind this proposition is that
if it were known that persons who obtained the
qualifications after the prescribed date but
before the date of interview would be allowed to
appear for the interview, other simlarly placed
persons coul d al so have applied. Just because
sone of the persons had applied notw thstandi ng
that they had not acquired the prescribed
qualifications by the prescribed date, they
coul d not have been treated on a preferentia
basis..."

We are not concerned in this case as regard acquisition of a
qualification by a prescribed date. No date for acquisition of the
qual i fication has been prescribed by reason of the aforenmentioned
resolution dated 17.1.1979.

It is further not a case where a practice had been followed for a
long tine. It is also not a case where the appellants herein had
all owed a seniority list to operate w thout protest and stood by the
sane for a long tine. The seniority list dated 22.12.1992 was
guestioned in the year 1993 in CWJ.C 2489 of 1993 and the litigations
are continuing since then. Fromthe very beginning, thus, the position
remai ned fluid and 'the position of the parties was not settled.

GRADATI ON LI ST

Subm ssion of M. Pandey to the effect that the appellants had

filed objections after a final gradation Iist was published on
22.12.1992 cannot be accepted. If a gradation |ist was published by an
authority relying on or on the basis of criteria which was illegal, the
seniority list issued pursuant thereto or in furtherance thereof nust
necessarily fall

FI NDI NGS :

The proposition of |aw, therefore, which energes fromthe

af orementi oned di scussions is that in absence of ‘any statutory rule
governing the field the criteria for pronotion should be construed upon
applying the principle of literal neaning as al so-continuous officiation
in the | ower post.

We are, therefore, of the view that the inmpugned judgnment cannot
be sust ai ned.

We, therefore, are of the opinion that the aforenenti oned order

dated 22.12.1992 passed by the Water Resources Departnment being illega
and wi thout jurisdiction, the inpugned seniority |list cannot be

sustai ned which is set aside accordingly. W are further of the opinion
that having regard to the facts and circunstances of the case, the order
of the Hi gh Court dated 18.9.1997 passed by the H gh Court in L.P. A

No. 1018 of 1997 refusing to condone the delay nmust al so be set aside.

We condone the delay and direct that the wit petitions filed by the
appel | ants herein should al so be di sposed of on the above terns.

For the reasons aforenentioned, the appeals are allowed and the
j udgrment s under appeals are set aside. No costs.




