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1. Leave granted.
2. The order of a division bench of the Orissa Hi gh Court that
is bef ore us in this appeal , t hough passed in a judicia

proceedi ng, appears to us to be completely alien to the law. The

rel evant facts to see the inpugned order in perspective may be

stated thus.

3. The respondent and the appellant were married in accordance

with the Hndu religious rites. About three years after the

marriage, he filed a petition (Civil Proceeding No.136 of 1997)

bef ore t he Fam |y Court, Rourkela for di ssol ution of hi s
marriage with the appellant on grounds of cruelty and desertion

[clauses (ia) and (ib) of section 13(1) of the H ndu Marriage

Act, 1955]. The appellant strongly resisted the grounds taken by

the respondent for dissolution of their marriage and took the
plea that in reality she had been deserted and subjected to

cruelty by t he respondent. For t he pur pose of t he pr esent
appeal, there is no need for us to go into the details of the

al | egati ons made by t he r espondent in his petition or t he
counter-all egati ons made against himin the witten statenent

filed by the appellant. Suffice it to note that on the basis of

t he evi dences adduced before it, t he Fam |y Court in its
j udgnment dated Cctober 29, 2005 arrived at findings against the

r espondent on bot h t he i ssues of desertion and cruelty.



I nvoki ng, however, the provision of section 23A of the Act, it
directed the appellant to resune cohabitation w th her husband,
the respondent, within 3 nonths fromthe date of the judgnent.
The operative order of the Family Court is as follows:

"In the ultimate analysis, while rejecting the prayer of
the petitioner seeking for grant of dissolution of his
marriage with the respondent by a decree of divorce, |
pass a decree of restitution of the conjugal life of the
parties. Accordingly, the respondent-wife is directed to
restitute her conjugal life with the petitioner-husband
within 3 nonths, hence on the event of the respondent
comng to the fold of the petitioner to restitute her

conjugal life with the latter, he shall co-operate with
the former and that consequent upon success of the
restitution of conjugal life between the parties, the

i mpact/gravity of the crimnal proceeding u/s. 498A | PC
started against the petitioner and his fam |y nenbers at
the instance of the respondent shall be | oosen”
4. Agai nst the judgnent and order passed by the Family Court,
the respondent preferred appeal (MATA No.59 of 2005) before the
Orissa High Court. The appeal was di sposed of by a division
bench of the Hi gh Court by order dated Septenber 2, 2009. From

that order it appears that the respondent filed an affidavit
before the court declaring his willingness to pay a sum of

Rs. 10, 00, 000. 00 (rupees ten lakhs only) as life term maintenance
of the appellant and for the expenses of marriage of their
daughter Kumari Ayushi Mohanty (Richi), in consideration of the
di ssolution of his marriage with the appellant by a decree of

di vorce and conpoundi ng of a crimnal case instituted agai nst
him by t he appel l ant. The respondent further stated in
affidavit that he would pay the sum of Rs.5, 00, 000.00 (rupees
five lakhs only) within 4 nonths fromthe date of passing of the
decree of di vorce and the bal ance  anount of
(rupees five lakhs only) in 4 equal installnments spread over a
period of 2 years fromthe date of the passing of the decree of
divorce. The High Court in its order dated Septenber 2, 2009
sinply paraphrased the statenments nade in the affidavit filed by
the respondent and nade it the order of the court. The order

dat ed Sept enber 2, 2009 was | at er nodi fi ed
Novenber 20, 2009 to the further advantage of the respondent. It

was clarified that the payment of Rs. 10, 00,000.00 (rupees ten

Rs. 5, 00, 000. 00

t he

by order dat ed



| akhs only) was not only for the lifetine naintenance of the
appel l ant but al so for the maintenance of the daughter, Kumari
Ayushi Mohanty (Richi) till she got nmarried besides the expenses
that m ght be incurred for her marriage.

5. These two orders passed by the Hi gh Court, by which it
purported to grant a decree of divorce for dissolution of the
respondent’s marriage with the appellant are now before us in

appeal and plainly speaking we are unable to put any neaning to
the order of the H gh Court. The nmarriage between the respondent

and the appellant was admttedly sol emized in accordance with
the Hndu religious rites. A Hi ndu marriage can be dissol ved
only on any of the grounds plainly and clearly enunerated under
section 13 of the Hi ndu Marriage Act. The | aw does not permit
the purchase of a decree of divorce for consideration, with or
wi t hout the consent of the other side.
6. Leaned counsel appearing for the respondent urged us not to
interfere in the matter submitting that the respondent and the
appel lant had |ived together barely for four nonths. He stated
that the marriage had taken place on April 29, 1994 and from
August 24, 1994 they are living separately. He also tried to
argue that the order of the H gh Court was passed with the
consent of the parties and for that reason also this Court
should not interfere in the matter. We are not prepared to
accept the submi ssion for a nonent. First, there is nothing to
i ndi cate that the order was passed with the consent of the
appellant. Al that is said in the order is as under:

"On consideration of such affidavit and the subm ssion

of the | earned counsel appearing for the parties, we

di spose both these appeals wth the follow ng

di rections"

(Enphasi s added)

7. The affidavit referred to in the order is the one filed by
the respondent and consideration of subm ssion of counsel for
the parties does not indicate that the appellant had given her
consent for dissolution of her nmarriage with the respondent on

payment of Rs.10, 00, 000.00 (rupees ten | akhs only). Secondly,
and nor e i mportantly, t he consent of t he parties is of

no



rel evance in the matter. No court can assunme jurisdiction to

di ssolve a Hindu marriage sinmply on the basis of the consent of
the parties de hors the grounds enunerated under section 13 of
the Act, unless of course the consenting parties proceed under
section 13B of the Act.

8. In the light of the discussions nmade above, we find the
order of the High Court conpletely unsustainable. It is set

asi de and the appeal against the judgnent and order passed by
the Fanmily Court is restored to its file. The H gh Court nust
now hear and di spose of the appeal along with the connected
appeal af resh, in accordance with law. Since the matter is
somewhat ol d, the High Court may give the appeals sone priority

and di spose them of at an early date.

9. In t he result, t he appeal s are al | owed with costs,

quantified at Rs.15,000.00 (rupees fifteen thousand only).

.................. J.
(AFTAB ALAM

.................. J.
(R M LODHA)
New Del hi
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In the result, the appeals are allowed with costs,
quantified at Rs.15,000.00 (rupees fifteen thousand only).

(N. S. K. Kanesh) (S.S.R Krishna)
Court Master Court Master

(signed reportable judgnent is placed on the file)



