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                          IN THE SUPREME COURT OF INDIA
                        CIVIL APPELLATE JURISDICTION

                        CIVIL APPEAL NO.6957 OF 2003

      VINDHYACHAL DUBEY (DEAD)BY LRS. & ORS.       ....APPELLANTS
                                   VERSUS
      RAJ KISHORE TEWARI(DEAD)BY LRS. & ORS.      ...RESPONDENTS

                                  O R D E R

            The  plaintiffs  filed  a  suit  for  redemption  and  partition
      claiming half share. The trial court  vide  its  judgment  and  decree
      dated 30.09.1978 decreed the suit. Aggrieved by the same, some of  the
      defendants i.e. appellants herein filed First Appeal  No.184  of  1979
      before the High Court.  During  the  pendency  of  the  First  Appeal,
      respondent no.1, 5, 6 and 17 died. The appellants  filed  substitution
      application to bring on record the legal heirs of deceased  respondent
      nos. 1, 5, 6 and 17. Respondent nos.2, 3 and 4  in  the  First  Appeal
      filed the counter affidavit opposing the said  prayer.  However,  when
      the substitution application was taken up  for  consideration,  nobody
      appeared on behalf of the defendants to press the  same.  Accordingly,
      the  High  Court  vide  its  order  dated  22.11.1991,  dismissed  the
      substitution application and further held the appeal in the absence of
      legal heirs of deceased respondent no.1 to have been abated.
            Against the  said  order  of  the  High  Court,  the  appellants
      preferred Letters Patent Appeal No.132 of 1991. When the  said  appeal
      was taken up for consideration, the appellants  sought  permission  to
      withdraw the appeal. The High Court accorded that  permission  by  its
      order dated 22.02.1994.
            Thereafter, the appellants filed an application for  restoration
      of First Appeal No.184 of 1979.    The learned  Single  Judge  by  its
      order dated 07.09.2000, dismissed the same as not maintainable  as  in
      its opinion the first appeal having been dismissed as incompetent, the
      question of its restoration did not arise.   Against the  said  order,
      the appellants preferred Letters Patent Appeal No.1380  of  2000.  The
      Division Bench of the High  Court  affirmed  the  view  taken  by  the
      learned Single Judge and dismissed the appeal.
            Aforesaid order passed by the learned Single Judge, as  affirmed
      by the Division Bench of the High Court in the Letters Patent  Appeal,
      is impugned by the appellants in this  appeal  by  the  leave  of  the
      Court.
             Mr.  Gaurav  Agrawal,  learned  counsel   appearing   for   the
      appellants, submits that  the  High  Court  erred  in  dismissing  the
      application filed by the appellants for restoration of appeal  as  not
      maintainable.  According  to  him,  the  High  Court  ought  to   have
      considered the application for restoration as that of  an  application
      for  recall  of  the  order  by  which  the  appeal  was  held  to  be
      incompetent.
            We do not find any substance in the submission of   Mr. Agrawal.
      As stated earlier, the first appeal preferred by  the  appellants  was
      held to be incompetent as the appellants did not bring on  record  the
      legal heirs of deceased respondent no.1. Against the said  order,  the
      appellants preferred Letters Patent Appeal and that was  dismissed  as
      withdrawn.  Thereafter,  the  appellants  had  chosen   to   file   an
      application for restoration which was dismissed as  not  maintainable.
      In the face of earlier order holding the appeal to have  been  abated,
      question of its restoration did  not  arise.  The  remedy  before  the
      appellants was to  pray  for  setting  aside  the  abatement  and  for
      substitution of the legal heirs. No such prayer was made. In the  face



      of it, the application for restoration could not have been treated  as
      an application for  substitution  and  setting  aside  abatement.  The
      learned Single Judge held the  application  to  be  not  maintainable,
      which has rightly been affirmed by the  Division  Bench  of  the  High
      Court in the Letters Patent Appeal.
            We do not find any error in the impugned  order  passed  by  the
      High Court so as to call our interference in this appeal.

            In the result, we do not find any merit in the appeal and it  is
      dismissed accordingly but without any order as to costs.

                                                ...........................J
                                                   [CHANDRAMAULI KR. PRASAD]

                                                ...........................J
                                                      [PINAKI CHANDRA GHOSE]

      NEW DELHI;
      JANUARY 08, 2014.
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VINDHYACHAL DUBEY (DEAD)BY LRS. & ORS.            Appellant (s)

                 VERSUS

RAJ KISHORE TEWARI(DEAD)BY LRS. & ORS.            Respondent(s)

(With office report )

Date: 08/01/2014  This Appeal was called on for hearing today.

CORAM :
        HON’BLE MR. JUSTICE CHANDRAMAULI KR. PRASAD
        HON’BLE MR. JUSTICE PINAKI CHANDRA GHOSE

For Appellant(s) Mr. Gaurav Agrawal,Adv.
                       Mr. Shankar Narayanan, Adv.

For Respondent(s)      Mr. Manoj K. Srivastava, Adv.
                       Mr. P.C. Patnaik, Adv.
                    Mr. Rameshwar Prasad Goyal,Adv.



           UPON hearing counsel the Court made the following
                               O R D E R

            The appeal is dismissed in terms of the signed order.

       |     (Sanjay Kumar)       Court Master|    (Indu Satija)                     |
|                                      |Assistant Registrar                   |
|                                      |                                      |

                    (Signed order is placed on the file)


