I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 6957 OF 2003

VI NDHYACHAL DUBEY ( DEAD)BY LRS. & ORS. . ... APPELLANTS
VERSUS

RAJ Kl SHORE TEWARI ( DEAD) BY LRS. & ORS. .. . RESPONDENTS
ORDER

The plaintiffs filed a suit for redenption and partition
claimng half share. The trial court vide its judgnent and decree
dated 30.09. 1978 decreed the suit. Aggrieved by the same, sone of the
defendants i.e. appellants herein filed First Appeal No.184 of 1979
before the High Court. During the pendency of the First Appeal
respondent no.1, 5, 6 and 17 died. The appellants filed substitution
application to bring on record the | egal heirs of deceased respondent
nos. 1, 5, 6 and 17. Respondent nos.2, 3 and 4 in the First Appea
filed the counter affidavit opposing the said prayer. However, when
the substitution application was taken up for consideration, nobody
appeared on behal f of the defendants to press the sane. Accordingly,
the High Court vide its order dated 22.11.1991, disnmissed the
substitution application and further held the appeal in the absence of
| egal heirs of deceased respondent no.1l to have been abat ed.

Against the said order of the H gh Court, the appellants
preferred Letters Patent Appeal No.132 of 1991. Wien the said appea
was taken up for consideration, the appellants sought permission to
wi t hdraw t he appeal . The Hi gh Court accorded that permission by its
order dated 22.02.1994.

Thereafter, the appellants filed an application for restoration
of First Appeal No.184 of 1979. The learned Single Judge by its
order dated 07.09.2000, disnissed the same as not naintainable as in
its opinion the first appeal having been disnissed as i nconpetent, the
question of its restoration did not arise. Against the said order,
the appellants preferred Letters Patent Appeal No.1380 of 2000. The
Di vi sion Bench of the High Court affirmed the view taken by the
| earned Single Judge and disnissed the appeal

Af oresai d order passed by the |earned Single Judge, as affirned
by the Division Bench of the High Court in the Letters Patent Appeal
is inpugned by the appellants in this appeal by the Ileave of the
Court.

M. Gaurav Agrawal, |earned counsel appeari ng for t he
appel lants, submits that the H gh Court erred in dismssing the
application filed by the appellants for restoration of appeal as not
mai ntai nable. According to him the Hgh Court ought to have
considered the application for restoration as that of an application
for recall of the order by which the appeal was held to be
i nconpet ent.

We do not find any substance in the subm ssion of M. Agrawal .
As stated earlier, the first appeal preferred by the appellants was
held to be inconpetent as the appellants did not bring on record the
| egal heirs of deceased respondent no.1l. Against the said order, the
appel lants preferred Letters Patent Appeal and that was dismssed as
wi thdrawmn. Thereafter, the appellants had chosen to file an
application for restoration which was dism ssed as not nmintainable.
In the face of earlier order holding the appeal to have been abated,
question of its restoration did not arise. The renedy before the
appellants was to pray for setting aside the abatenent and for
substitution of the Iegal heirs. No such prayer was nmade. In the face



of it, the application for restoration could not have been treated as
an application for substitution and setting aside abatenent. The
| earned Single Judge held the application to be not nmaintainable,
which has rightly been affirnmed by the Division Bench of the Hgh
Court in the Letters Patent Appeal.

We do not find any error in the inpugned order passed by the
H gh Court so as to call our interference in this appeal.

In the result, we do not find any nerit in the appeal and it is

di smi ssed accordingly but w thout any order as to costs.

[ CHANDRAMAULI KR. PRASAD]|

[ Pl NAKI CHANDRA GHOSE]
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UPON hearing counsel the Court nmade the foll ow ng
ORDER

The appeal is dismssed in terns of the signed order.

(Sanj ay Kumar) Court Master| (I'ndu Satija)
| Assi stant Registrar

(Signed order is placed on the file)



