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Aman Si nha, Adv.
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D.S. Mahra, Adv.

| ear ned seni or counsel for the
petitioner. It is submtted by himthat

At New

P.H Parekh, Sr. Adv.

Nandi t a Baj pai, Adv.

the Court nmde the follow ng

in the present special

j udgnent and order dated 07/12/2012

SECTI ON X'V

NDI A

No(s) . 1109/ 2013

Petitioner(s)

Respondent ( s)



| eave petition, anendment was filed which has been all owed wherein

t he petitioner-association has called in question t he
constitutional validity of third proviso to Section 74 of the
Del hi Val ue Added Tax Act. To appreciate the controversy in

proper perspective, we nay reproduce sub-section (1) of Section 74
whi ch reads as under

"74. bjections-- (Rules: 51 to 57)
(1) Any person who is dis-satisfied with -

(a) an assessnment made under this Act (including
an assessnment under section 33 of this Act); or

(b) any other order or decision nmade under this
Act;

may nmake an obj ection agai nst such assessnent, or
order or decision, as the case may be, to the
Conmmi ssi oner;

PROVI DED t hat no objection may be nade against a
non- appeal abl e order as defined in section 79 of
this Act:

PROVI DED FURTHER t hat no obj ection agai nst an
assessnent shall be entertained unl ess the anmount
of tax, interest or penalty assessed that is not
in dispute has been paid failing which the

obj ection shall be deened to have not been fil ed:

PROVI DED ALSO t hat the Conmm ssioner may, after
giving to the deal er an opportunity of being
heard, may direct the dealer to deposit an anount
deened reasonabl e, out of the amount under

di spute, before such objection is entertained.

PROVI DED ALSO that only one objection may be made
by the person agai nst any assessnent, decision or
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order.

PROVI DED ALSO that in the case of an objection to
an anended assessnent, order, or decision, an

obj ection may be nade only to the portion
anended.

PROVI DED ALSO that no objection shall be made to
t he Conmi ssi oner agai nst an order made under
section 84 or section 85 of this Act if the
Conmi ssi oner has not del egated his power under
the said sections to other Value Added Tax
authorities."

Be it noted, the said provision occurs in Chapter Xl I whcih
deal s with objections, appeals, disputes and questions. Lear ned
seni or counsel has drawn our attention to Section 35(2) which has
been substituted by Del hi Val ue Added Tax (Anendnent) Act 2013 (5
of 2013) with effect from 12.09.2013. It reads as follows :

"35(2) Where a person has nmade an objection to an
assessnent or part of an assessnent and has
complied with the condition, if any, to entertain
such objection in the nmanner provided in section
74 of this Act, the Commi ssioner nay not enforce
the paynment of bal ance anobunt in dispute under
that assessnent until the objection is resolved



by the Conmi ssioner."

Prior to the said amendnent, |earned senior counsel woul d
submit, the provision was different. The unanended provi sion
reads as follows :

"(2) Where a person has made an objection to an
assessnent or part of an assessment in the nmanner
provided in section 74 of this Act, the
Conmi ssi oner may not enforce the paynent of any
anount in dispute under that assessnent until the
objection is resolved by the Comm ssioner."

It is urged by the | earned senior counsel, that if the third
proviso to Section 74 is declared as ultra vires or read down,
then Section 35(2) would | oose its significance. He has only
drawn our attention to the said provision to highlight that that
the third prioviso is extrenely onerous and, in any case, it would
not w thstand scrutiny, regard being had to default assessnent
under Section 32 of the Act. To bol ster the said subm ssion, he
has comended us to the decision in Mardia Chemicals Ltd. & Os.
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vs. Union of India & Ors. [(2004) 4 SCC 311].

Learned counsel for the parties are requested to file their
citations by way of conveni ence volune by 21.04.2015.

Let the matter be listed on 28.04.2015 as part-heard.

(@l shan Kunar Arora) (H. S. Parasher)
Court Master Court Master



