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and after droppin
Dasin Bai asked h
deceased sl ept
quilt. Wi | e

Ker osene, kept in

Thi s appeal has been filed by Dasin Bai against the

j udgnent and order dated 1st Decenber, 2006 passed by

t he Hi gh Court of Chhattisgarh at Bi | aspur
Crimnal Appeal No.1171 of 2001 by which the High

Court whil e upholding the findings of the Trial Court

has dism ssed the appeal filed by the appellant. The

facts of the case as narrated by the prosecution are

briefly stated as under:
On February 1, 2000, in the evening, one Raju Rajak

(who is the deceased in this case) was roan ng near
Kargi road railway station after finishing his work

in a hot el . There he met with Dasi n Bai

Appel l ant herein. On the request of Dasin Bai, he

went to drop her to her house at Kotsagar Para, Kota,
2

g her there when he was returning,

er to stay back at her house. The
there by covering hi nsel f with a
he was asl eep, Dasi n Bai pour ed

a Jerricane, on him The deceased

woke up by the snell of Kerosene and at the sane

time, Dasin Bai set himon fire with a natch stick

He got burnt and shouted for help. On hearing his

t he



shout, a nei ghbor, nanely Santosh Yadav and ot hers
ran towards the house of Dasin Bai

Sant osh Yadav covered the body of the deceased with
a shaw while Dasin Bai was standing there. Santosh
Yadav (PW 1) brought Raju Rajak out, while the snell
of kerosene was still emanating fromthe body of

Raj u. Raju disclosed that Dasin Bai poured kerosene
on himand set himon fire. Raju was taken to Primary
health centre, Kota and then he was taken to District
hospital, Bilaspur for treatnent where on 3.2.2000 he
died. In the hospital, dying declaration of Raju was
recorded by S.L. Soni (PW12) in the presence of

Radheyshyam (PW 3), Santosh and Basant Si ngh
3

The investigating officer seized burnt beddi ng, bed

sheet, pl astic jerrican, one mat ch box
hal f-burnt match stick, half burnt clothes of the

deceased and one wri st wat ch from t he pl ace
occurrence. Upon investigation, it was found that

Dasin Bai comitted nurder by setting the deceased on

fire. She was arrested, the charge-sheet was fil ed

and the case was committed to the Sessions for trial

The Prosecution exanined 12 witnesses to establish

t he char ge agai nst t he accused. St at enent of
accused was recorded under section 313 of the Code of

Crimnal Procedure, 1973. The accused exam ned one

wi tness, nanely, Basant Singh Thakur in her defence.

The Sessions Court after hearing the counsel on both

t he si des and after per usi ng t he record, by
j udgnent dat ed Sept enber 29, 2001, convi cted
appel I ant under Section 302 of the Indian Penal Code

and sentenced her to life inprisonment. Aggrieved by

the said judgnent of conviction and sentence, the

appel l ant preferred an appeal before the Hi gh Court

of Chhattisgarh at Bilaspur. The High Court upheld

one

of

t he

t he



10.

11.

the judgment of conviction and sentence rendered by
4

the Trial Court and dism ssed the appeal filed by the
appel I ant. Agai nst the judgnent and order passed by

the H gh Court, the appellant has filed this appea
petition fromjail.

The | earned counsel for the appellant contended that

the dying decl aration should not have been relied

upon by the Trial Court and the High Court. It was

his case t hat consi dering t he ext ent
sustai ned by the deceased, it was inpossible on his

part to gi ve any dyi ng decl aration
counsel for the appellant further contended that the

evi dence provided by the prosecution was not free and

i ndependent since t hey wer e putting
version of interested w tnesses.

The | earned counsel for the respondents on the other

hand support ed t he i mpugned j udgnent
Court.

We have heard the | earned counsels for the parties.

We see no reason to doubt the veracity of the dying

decl aration especially since there is

bet ween t hem
5

This Court has observed in a nunmber of cases, that
there is no reason to doubt the veracity of the dying
decl aration especially, since there is consistency
between them In the case of Ravi & Anr. v State of
T.N. (2004 (10) SCC 776), it has been held by this
Court that if the truthful ness or otherw se of the
dyi ng decl arati on cannot be doubted, the sane al one

can formthe basis of conviction of an accused and

of bur ns,

The | ear ned

forward t he
of t he Hi gh

consi st ency

t he same does not require any corroboration

what soever in | aw
In Maf abhai Nagar bhai Raval V. State  of

(1992) 4 SCC 69 it has been held by this Court:

Quj ar at ,



"I't nust be noted that PW2 recorded the
statement within five mnutes and noted tine
also in the statenent. The Hi gh Court has
rightly pointed out that both the dying
declarations are true and voluntary. It is
not the case of the defense that she gave a
tutored version. The entire attack of the
def ense was on the node of recording the
dyi ng decl arations and on the ground that
the condition of the deceased was serious
and she could not have made the statenents.
On these aspects as noted above, the
evi dence of the doctor is inportant and
rel evant. W have gone through the evidence
of the doctor as well as that of the
Executive Magistrate. W find absolutely no
infirmty worth nmentioning to discard the
evidence. It therefore energes that both the
dyi ng decl arations are recor ded by
i ndependent wi tnesses and the sane give a

6

true version of the occurrence as stated by
the deceased. The dying declarations are
thensel ves sufficient to hold the appell ant
guilty. The Hi gh Court has rightly
interfered in an appeal against acquittal

The appeal is accordingly dismssed."

12. For the factual situation before us, we find that

13.

there is consi st ency bet ween t he statenents
Sant osh Yadav (PW), and Radheyshyam (PWB), who were
present when Raju gave the oral dying declaration in
the hospital, before he succunbed to the injuries.
There is consistency in their statenents, both stated
that they reached the house of Dasin Bai on hearing
the voice "save-save".

Furt her, t he appel | ant has al | eged t he
declarations to be inpossible to give as the deceased
was not in a position to do so, as he had suffered
burn injuries. However, this Court has rightly taken

the following viewin a situation as contended by the

of

dyi ng

| earned counsel for the respondent in Pot hakanur i

Srinivasulu v. State of A P.,(2002) 6 SCC 399, where
this Court observed:

"The | earned Counsel for the appellant
submitted that for several reasons the dying
decl aration cannot be bel i eved. She
submitted that | ooking to the nature of

7



14.

15.

injuries suffered by the deceased possibly
she coul d not have spoken and nust becomne
unconsci ous i nstant aneously. However no such
suggesti on has been nade to any of the

wi t nesses including the two doctors who
respectively conduct ed t he medi co- | ega
exam nation of the victim On the contrary
the three eye-w tnesses have positively
stated that the deceased was speaki ng when
they had nmet soon after the incident. the
victimhad died two days after the incident.
We cannot in the face of this positive

evi dence just assune that the injured nust
have becone unconsci ous and speechl ess
because of the injuries and discard on such
assunption the dying declaration deposed to
by the independent w tnesses corroborated by
the pronptly | odged FIR "

Applying the ratio of the above nentioned cases to
the present case, we find that the counsel for the
appel | ant has ar gued on t he same I'ines.
because the deceased suffered 70 per cent burns, this
does not raise an assunption that he could not have
gi ven t he oral dyi ng decl arati on. W are
opi nion that the Hi gh Court was right in believing
the oral dying declaration of the deceased as it did
not suf fer from any infirmty. Ther ef or e,
contention of the respondent that the deceased coul d
not give a dying declaration is devoid of nerit.
We are of the opinion that present case al so involves

appreci ati on of circunstanti al evi dence
8

application of Section 106 of the Evidence Act, which
unanbi guously |l ays down the law with respect to any
fact especially within the know edge of a person. In
State of Rajasthan v. Kashi Ram (2006) 12 SCC 254,
it was observed by this Court in respect of Section
106, that when there is any fact especially within
the know edge of a person, the burden of proving that
fact is upon him This Court held as foll ows:

"The provisions of Section 106 of the

Evi dence Act itself are unanbi guous and

categoric in laying down that when any fact

is especially within the know edge of a

person, the burden of proving that fact is

upon him Thus, if a person is |ast seen
with the deceased, he nust offer an

Merely

of t he
t he
and



16.

17.

18.

expl anation as to how and when he parted

company with the deceased. He nust furnish

an expl anati on which appears to the Court to

be probable and satisfactory. If he does so

he nust be held to have discharged his

burden. If he fails to offer an expl anation

on the basis of the facts within his specia

know edge, he fails to discharge the burden

cast upon himby Section 106 of the Evidence

Act. "
Further, while dealing with issue of cases resting on
circunstanti al evi dence, wher e t he presence of
special know edge is with the accused, this Court has
reiterated tinme and again that "in a case resting on

circunstantial evidence if the accused fails to offer
9

a reasonabl e expl anation in discharge of the burden
pl aced on himby Section 106, that itself provides an
additional link in the chain of circunstances proved
against him"

The sane observati on has again been given in Babu
al i as Bal asubramaniam & Anr. v. State of Tami| Nadu,
(2013) 8 SCC 60, that "appellant-1 could have by
virtue of his special know edge regardi ng the said
facts offered an explanation fromwhich a different

i nference coul d have been drawn. Since he has not

done so, this ci rcunst ance adds up to ot her
ci rcunst ances whi ch substantiate t he prosecution
case.”

The appel | ant/ accused in her statenent, recor ded

under Section 313 of Crimnal Procedure Code, has not
gi ven any explanation as to how the deceased was
burnt and she even adnits to be unaware of the nane
of the deceased. This is highly inprobable and cast
doubt on the innocence of the accused. She is unable
to di scharge the burden cast upon her by Section 106

of the Evidence Act, as it was within her specia
10

know edge as to how the deceased cane into

prem ses of her house.

t he



19. The ground of defense taken by the appellant, that
she did not have any notive to kill the deceased, is
ill f ounded and does not break the chain of
circunstances. Therefore, when facts are clear it is
not necessary to have proof of notive or ill-will to
sustain conviction. (See Mulakh Raj & O's. v. Staish
Kumar & Ors., (1992) 3 SCC 43.

20. Further, with regard to the aspect of the witnesses,
PW1 and PW3, who recorded the dying declaration
wer e nei ghbours of the accused and hence the Tria
Court correctly held that they are not interested
wi t nesses. The findings of the Trial Court also bring
to light the fact that they had no aninmosity with the
appel lant, and were visiting her house only on the

fateful night.

21. The Trial Court and t he Hi gh Court have rightly
anal ysed t he evi dence of t hese Wi t nesses and t he
statements made in the dying declaration referred to

above and held the accused guilty. That being so, no
11

interference is called for. This appeal fails and is

di sm ssed. There shall be no order as to costs.

J
(MY. EQBAL)
SRR
( PI NAKI CHANDRA GHOSE)
New Del hi ;
February 11, 2015.
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VERSUS

STATE OF CHHATTI SGARH Respondent ( s)

Date: 11/02/2015 This appeal was called on for Judgnent today.
For Appellant(s)
M. Chaitanya Siddhartha, Adv. (A.C.)

For Respondent (s)
M. C. D. Singh, Adv.

Hon’ bl e M . Justice Pi naki Chandr a Ghose pronounced
Reportabl e Judgnent of the Bench conprising Hon’ble M. Justice
M Y. Egbal and Hi s Lordshi p.

This appeal fails and is dismissed in terns of the signed
Reportabl e Judgnent. There shall be no order as to costs.

(VI SHAL ANAND) (SNEH LATA SHARMA)
COURT MASTER COURT MASTER
(Si gned Reportabl e Judgnent is placed on the file)
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