SLP(C) No. 4438 OF 2003

| TEM No. 209 Court No. 5 SECTION | X
AN MATTER
SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No.4438/2003

(From the judgenent and order dated 26/08/2002 in SA 491/02
of The HI GH COURT OF BQOVBAY)

VASANT GANPATI WADGAONKAR Petitioner (s)
VERSUS
ASHOK LI NGAPPA WAGHMARE Respondent (s)

( For Final Disposal )

Date : 19/03/2004 This Petition was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE DORAI SWAMY RAJU
HON BLE MR JUSTI CE ARI JI T PASAYAT

For Petitioner (s)M. Sushil Karanjkar, Adv. for
M. Venkat eswara Rao Anunol u, Adv.
For Respondent (s)Dr. Rajeev B Masodkar, Adv. for
M. Anil K. Jha, Adv.
UPON hearing counsel the Court nade the foll ow ng

ORDER

Leave granted.
The appeal is disposed of in terms of the signed order. No costs.

(D. L. Chugh) (Vijay Aggarwal)
AR- cum PS Court Master

Signed order is placed on the file

I N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON
CIVIL APPEAL NO. 1737 OF 2004
(Arising out of SLP(C) No. 4438 of 2003)
VASANT GANPATI WADGAONKARAppel | ant ('s)
ver sus
ASHOK LI NGAPPA WAGHMARERespondent (s)

ORDER
Leave granted.



The above appeal has been filed against the judgnent of a | earned Single Judge of the Hi gh Cou
rt of Bombay dated 26.8.2002 in Second Appeal No.491 of 2002. Even at the SLP stage while is
suing notice in this petition it was indicated as hereunder

"Notice shall indicate as to why the inpugned judgnment should not be set aside and the matter
be remtted to the High Court to consider whether any substantial question of |aw arose for co
nsideration in the Second Appeal and the case nay be disposed of at the SLP stage itself."

Noti ce has been served on the respondent, who has al so entered appearance through counsel

Heard | earned counsel appearing on either side.
Though the | earned counsel for the respondent would contend that on the facts of the case sub
stantial justice has been rendered and there is no need for renmittance for fresh consideration
afresh, we are of the view, that it is not a case where any need for finally adjudicating th
e matter on nerits arise at this stage. The infirnmty noticed in the order under challenge wh
i ch necessitated the i ssuance of notice was the non adherence to the mandate contained in Sec
tion 100 of the Code of Civil Procedure and consequently the irregularity in the procedure ado
pted in not fornulating the question of |aw before adjudicating the matter on the nerits of th
e clains of parties. This Court on nore than one occasi on has pointed out the need for the H
i gh Court exercising power under Section 100 of the Code of Civil Procedure to first formulate
the question of law for consideration of the clains of the respective parties on nerits of th
e appeal before understanding a disposal on the nerits of such clains. On this only ground we
are setting aside the judgnment of the High Court w thout expressing any opinion either way on
the respective contentions of the parties.

The Hi gh Court shall restore the second appeal No.491 of 2002 to its original file and dispose
of the same afresh in accordance with law in ternms of the nandate, contained in Section 100 o

f the Code of Civil Procedure. The appeal is allowed and di sposed of on the above ternms. No
costs.

................... J.
( DORAI SWAMY RAJ

................... J.
(AR JI' T PASAYAT

New Del hi ,

MARCH 19, 2004



