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SUPREME COURT COF | NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (G vil) No(s).676/2007

(From the judgenent and order dated 25/07/2006 in SCA No. 6164/2002 of
The H GH COURT OF GUJARAT AT AHVEDABAD)

A. U KURESHI Petitioner(s)
VERSUS
H GH COURT OF GUIJARAT & ANR Respondent ( s)

(Wth prayer for interimrelief and office report )
(for final disposal)

Date: 27/01/2009 This Petition was called on for hearing today.
CORAM :

HON BLE THE CHI EF JUSTI CE
HON BLE MR JUSTI CE P. SATHASI VAM

For Petitioner(s) M. Sanjeev Kumar, Adv.for
Venkat eswara Rao Anunol u, Adv.

For Respondent (s) M. Sunil Kumar Jain, Adv.
M. Aneesh Mttal, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER

Leave granted.

The Appeal is accepted in terns of the signed order.

(Parveen Kr. Chaw a) (Veera Varnm)
Court Master Court Master
[Reportable Signed Order is placed on the File]
REPCORTABLE

IN THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 472 of 2009
(Arising out of SLP (C) No. 676 of 2007)

A. U. Kureshi ... Appel |l ant
Ver sus
H gh Court of Gujarat & Another ... Respondents
ORDER

Leave granted.

The present appeal has been fil ed against the inpugned
order of the High Court of Qujarat at Ahnedabad, dated July
25, 2006 which was passed in Special Cvil Application No.
6164 of 2002, whereby the Hi gh Court has dism ssed the said



application.
FACTS :

The appellant was a Judicial Oficer who joined the
Gujarat Judicial Service in 1991 and was posted as Civi
Judge (Junior Division) at the District Court, Bharuch. The
H gh Court of Gujarat (respondent) received a conplaint
wherein it was alleged that a case bearing Crininal Case No
2059/ 89 under the Ganbling Act was listed for hearing in the
appel lant’s Court and that the appellant had acquitted the
accused and al so returned the noney seized fromthe accused
fromthe scene of occurrence. On the basis of this conplaint
the respondent issued a charge-sheet to the appellant and the
appel lant subnmitted his reply. A departnental inquiry was
initiated agai nst the appellant and the concerned I nquiry
officer submitted his report to the H gh Court of Cujarat
stating that the charges |evelled against the appellant had
been proved. On the basis of this report, a show cause notice
was issued to the appellant. The appellant filed his reply to
this show cause notice. Dissatisfied with the appellant’s reply,
the H gh Court decided that it would be appropriate to disniss
the appellant fromservice. By letter dated Cctober 25, 2001
the H gh Court of Qujarat recommended to the State
Governnent that the appellant be disnissed fromservice and
accordingly an order was passed.

The appel I ant, bei ng aggri eved, filed Speci al G vi
Application No. 6164 of 2002 before the H gh Court of Gujarat
at Ahnedabad, which has been dism ssed by the inmpugned
order.

Hence, this appeal by grant of special |eave.

The | earned counsel for the appellant has subnitted

before us that one of the nenmbers of the Disciplinary
Conmittee of the High Court of QGujarat which dealt with the
appel l ant’ s appeal was one of the judges on the bench which
heard Special Civil Application No. 6164 of 2002 on the
judicial side. This fact has not been contested by the | earned
counsel appearing for the respondents.

In view of this, it is our opinion that the | earned judge
who was part of the Disciplinary Conmittee which suggested
the appellant’s disnissal should not have | ater heard the
matter on the judicial side. In the present case, the
Di sciplinary Conmittee had suggest ed t he appel lant’s
di smissal on the basis of which the H gh Court of CQujarat
made t he subsequent recomrendat i on to t he State
gover nnent .

The decision made by the Disciplinary Conmittee was a
vital conponent of the process by which the Hi gh Court of
Quj arat made the recomrendation to the State governnent for
the dismssal of the appellant. It is therefore not proper for a
menber of the said Disciplinary Conmttee to decide on a
chal | enge agai nst the sane disnissal order while acting in a
purely judicial capacity.

It is an accepted principle of natural justice that a person



shoul d not be a judge in his or her own cause. |In comon | aw,

this principle has been derived fromthe Latin maxi m- ‘neno

debet esse j udex in propria sua causa’. A reasonabl e
pernutation of this principle is that no judge should

adj udi cate a dispute which he or she has dealt with in any
capacity, other than a purely judicial one. The failure to

adhere to this principle creates an apprehension of bias on

part of the said judge. It would be useful to refer to the
observations of Justice P.N Bhagwati in Ashok Kumar Yadav

v. State of Haryana, (1985) 4 SCC 417

"One of the fundanmental principles of our
jurisprudence is that no nman can be a judge in his
own cause. The question is not whether the judge is
actually biased or has in fact decided partially but
whet her the circunstances are such as to create a
reasonabl e apprehension in the nind of others that
there is a likelihood of bias affecting the decision. If
there is a reasonable likelihood of bias ‘it is in
accordance with natural justice and conmpn sense
that the judge likely to be so biased should be
i ncapacitated fromsitting . The basic principle
underlying this rule is that justice nmust not only be
done but nust al so appear to be done."

Accordingly, we accept this appeal, set aside the
i mpugned order of the Hi gh Court of Gujarat at Ahnmedabad
and renmt the case to the High Court to decide it afresh in

accordance with | aw

[ P. SATHASI VAM ]

New Del hi ,
January 27, 2009.



