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HON BLE MR, JUSTI CE ASHOK BHAN

25/ 04/ 2007 This matter was called on for hearing today.

HON BLE MR JUSTI CE DALVEER BHANDARI

Respondent ( s)

In CA 1691/ 03

M. WMat hai

M Pai keday, Sr. Adv.

M. Shishir Pinaki, Adv.
M. T.V. Ratnam Adv. for
M. B. Krishna Prasad, Adv.
M. Ravi nder Narain, Adv.
Ms. Sonu Bhat nagar, Adv.
Ms. Nupur Singh, Adv.

M. Rajan Narain, Adv.

M. D.N Ray, Adv. for
Ms. Sumita Ray, Adv.



UPON hearing counsel the Court nmade the foll ow ng

ORDER

Appeal s are dism ssed | eaving the question of |aw open, interns of the signed

orders. No costs.

(J.S. Rawat) (Kanwal Si ngh)
A R-cumP.S. Court Master

[Two Signed orders are placed on the file].

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NOS. 6525-6526 of 2001.

Conmi ssi oner of Central Excise, Pune. Appel | ant (s)
Ver sus
Ms. Coca-Cola India Pvt. Ltd. Respondent ( s)
ORDER
1. The Revenue has filed the present appeals against O der No.

C-1/3873-74/ 00WZB  dated 13th Cctober, 2000 in Appeal Nos.

E/ 3926R/ 98-Bom & FE/ 1042R/ 99- Bom passed by t he Cust ons,

Exci se and Gol d (Control) Appel | ate Tri bunal , West Zonal Bench,



Munbai [for short "the Tribunal"].

2. The Tribunal by the inpugned order has set aside the order

passed by t he Conmi ssi oner (Appeal s) and hel d t hat t he "non-

al cohol i c bever age bases or concentrat es" manuf act ur ed by t he

respondents are classifiable under sub-heading 10 of Chapter Heading

33.02, as has been claimed by the respondent-assessee.

3. M s. Britoo Food Conpany Limted was a wholly owned

subsidiary of Coca Col a Conpany which has changed its name to Coca

Cola India Limted. The assessee filed an application for such change

in its nanme, which was all owed.

4, Assessee is t he manuf act urers of , i nter alia, their products,

nanel vy, ‘Non- al coholic bever ages bases / concentrates’, whi ch t he

Assessee or their bottlers required for naking beverages and aerated

waters, and which, in turn, were sold by the bottlers under the nane

of Coca-Cola, Thunps Up, Gold Spot, Linta, Citra, etc.

5. The assessee in par agr aph No. 3 of its counter-affidavit

stated, as under:

has



" 3. The pr esent appeal has no Revenue i nplication
The di spute rel ates to classification of bever age

bases/ concentrat es manuf act ur ed by the Respondent

whi ch are supplied to bottlers, who in turn use t he same
as raw rmaterial in t he manuf act ure of bever ages. They
duty payabl e in respect of bever age basi s/ concentrat es is

nodvat abl e. Since the duty payable by the Respondent is

nodvat abl e, there is no revenue inplication. The issue of

classification is therefore, acadenmic. No purpose would be

served by entertaining the present appeal."”

(page 86 of the Paper book]

6. It is stated by t he | ear ned counsel for t he assessee t hat t he

exci se duty paid and the Modvat credit availed under Notification No.

5/94-C.E.(N.T.), dt. 1-3-1994 wer e i denti cal and therefore

consequences of paynent of exci se duty after avai l i ng Modvat credit

was revenue neutr al

7. In view of t he st and t aken by t he assessee in t he count er -

af fidavit and t he st at enent made by t he | ear ned counsel for t he

assessee, the appeals are dismssed |eaving the question of |aw open.

However, there shall be no order as to costs.

8. | f upon verification, t he submi ssi on of t he counsel for t he

assessee is f ound to be i ncorrect, liberty is grant ed to t he appel | ant -



Revenue to nmention the natter before this Court.

........................... J.
(ASHOK BHAN)
New Del hi; J.
April 25, 2007. ( DALVEER BHANDARI )
I N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 1691 of 2003
Conmi ssi oner of Central Excise, Janshedpur. Appel I ant (s)
Ver sus
M s. Janmshedpur Beverages Adityapaur Respondent ( s)
ORDER
1. The Revenue has filed the present appeal against Final O der

No. A- 838/ KOL/ 2002 dat ed 12th August, 2002 in Appeal No. E-

138/ 2002 passed by t he Cust ons, Exci se and col d (Control)
Appel | ate Tri bunal , Eastern Bench, Kol kat a [for short "the
Tribunal "].

2. The grievance of the Revenue in the present case is that the



assessee had wongly availed the Mddvat credit and was liable to pay

the ampbunt to the extent of Rs.26,77,320/-.

3. It is stated by the counsel appearing for the assessee that the

exci se duty pai d and t he Mbdvat credit avail ed wer e i denti cal and

therefore consequences of payment of exci se duty after avai l i ng

Modvat credit was revenue neutral

4. In view of this, the appeal is disnissed | eaving the question of

| aw open. However, there shall be no order as to costs.

5. | f upon verification, t he submi ssi on of t he counsel for t he
assessee is f ound to be i ncorrect, liberty is grant ed to t he appel
ant -
Revenue to nmention the matter before this Court.
........................... J.
( ASHCK BHAN)
New Del hi; J.
April 25, 2007. ( DALVEER BHANDARI )



