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Del ay condoned. Leave granted.
2. This batch of appeals has been filed against the order dated
28.03. 2012 and other inmpugned orders passed by the Hi gh Court of

Bonbay Bench at Aurangabad whereby 471 posts of Legal Advisors, Law
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O ficers and Law I nstructors created by Governnent Resol utions dated
21.08. 2006 and 15.09. 2006 for appointnment on contractual basis under

the Director CGeneral of Police and Conmi ssioner of Police, Geater

Munbai, were held to be pernmanent in nature. For conveni ence, appeals

arising out of SLP(C) No.34788-34789 of 2012 are taken as the |ead case.

3. State of Mharashtra vide Government Resol ution dated

21. 08. 2006 approved creation of 471 posts in various cadres including

Legal Advisors, Law Oficers and Law Instructors under the establishnent

of Director General of Police and Comm ssioner of Police, Geater Minbai.

As per clause (3) of the said Government Resolution, the posts shall be

filled up on contractual basis as per the terns and conditions prescribed

by the Government. By a subsequent Resol ution dated 15.09. 2006, the



Government rmmi ntai ned that 471 posts created vide resolution dated

21.08. 2006 shall be filled up on contractual basis by paynent of
consol i dated pay. As per the conditions of service laid down in the
Gover nment Resol ution dated 15.09.2006, the appointnent was initially
for eleven nonths and with a provision of extension up to maxi mum of
three terns each term being of eleven nonths. After expiry of third term
the candidates are required to face fresh sel ection process once again.
After the expiry of the termof respondents, their appointnents
automatically canme to an end. In pursuance of the expiry of terns of
respondents, the State issued fresh advertisenents for recruitnent of

Legal Advisors, Law Oficers and Law I nstructors on 05.12. 2009,

13. 01. 2010 etc.

4. On expiry of the contractual period and being aggrieved by
publication of fresh advertisenent, the respondents approached the

Mahar ashtra Adnini strative Tribunal challenging the conditions in the
Gover nment Resol utions dated 21.08.2006 and 15.09.2006, which laid

down that the appointnment of the law officers/law instructors shall be
contractual, is arbitrary and that the respondents shoul d have been

appoi nted on regul ar pay scale and not on consolidated pay. The tribuna
partly allowed the claimof the respondents and the tribunal struck down
those provisions by holding that clause (3) of the Governnment Resol ution
dated 21.08.2006 and the clauses A", "B, and 'C in the Governnent

Resol ution dat ed 15. 9. 2006 suffered from arbitrariness

unr easonabl eness. However, no direction was issued by the tribuna
directing the State Governnment to regul arise the respondents.

5. Aggri eved thereof, respondents filed wit petitions before the
Hi gh Court seeking for a direction to the State Governnent to regul ari se
their services. State Governnment also filed wit petition challenging the
order of the tribunal striking down the clauses in the said Governnent
Resol utions as arbitrary and for setting aside the order of the tribunal
6. The Hi gh Court vide inpugned judgment dismssed all the

wit petitions filed by the State Governnent as well as by the respondents.

The Hi gh Court took the view that 471 posts created by the State

and



Governnent in various cadres are permanent posts and thus the

appoi ntments thereon nust al so be pernmanent. However, considering the

fact that the appointnent of the respondents were not nmade in regul ar

manner under the constitutional schenme, the High Court held that the
respondent s/ ori gi nal applicants cannot claim permanency and/ or
regul ari sati on.

7. Bei ng aggrieved, the State as well as the applicants have
preferred these appeals. Vide order dated 02.11.2012, this Court has
granted stay of operation of the inpugned judgnent dated 28.03.2012

passed by the High Court as well as the order dated 06.05.2010 passed by
the Maharashtra Admi nistrative Tribunal, Aurangabad Bench and this

Court directed that the respondents be permitted to continue in service
until further orders. Sinmilar orders came to be passed in other appeals

al so. However, this Court’s order dated 02.11.2012 was nodified by a
subsequent order of this Court dated 19.08.2014 to the effect that "the

Law O ficers/Law Advi ser s/ Law I nstructors, whose contractua
appoi ntments have cone to an end, shall not be continued beyond their
contractual period. If their appointnments have been renewed, the sanme shal
be continued till the period comes to an end".

8. On instructions, counsel for the State of Mharashtra

submitted that in view of the order dated 19.08.2014, presently none of
the respondents are continuing in service. Since none of the respondents
are continuing in service, the appeals have becone infructuous. However
the appeal s ought to be decided to answer the contentious issues raised
and to settle the questions of law involved in the natter.

9. Learned counsel for the appellants contented that 471 posts
created by the Governnment Resolution dated 21.08.2006 were not

per manent posts and the appoi ntnents were nade purely on contractua
basis. It was subnmitted that filling up of 471 posts on contractual basis
and not on permanent basis is a matter of governnent policy and that it
was beyond the purview of the tribunal to set aside the sane. It was
submitted that the respondents had entered into a contract with the State

Government thereby accepting the terns of service laid down in



Government Resol ution dated 15.09.2006 and havi ng accepted the

appoi nt ment on contractual basis, the respondents are estopped from

chal l enging the validity of the said Governnent Resol utions dated

21. 08. 2006 and 15.09. 2006

10. Per contra, the counsel for the respondents contended that

clause (3) in the Government Resolution dated 21.08.2006 and cl ause ' A,

"B and 'C in the Governnent Resolution dated 15.09.2006 are arbitrary

and unreasonabl e and rightly struck down by the tribunal as violative of

5

Articles 14 and 16 of the Constitution of India. It was further contended

that even though the respondents had entered into a contract with the

governnent accepting clause (3) in the Government Resol ution dated

21.08.2006 and the clauses "A', "B and 'C in the Governnment Resol ution

dat ed 15.09. 2006, the same will not operate as estoppel

11. We have carefully considered the rival subm ssions nade by

| earned counsel for the parties and perused the inpugned judgrment and

the material on record.

12. In the CGovernment Resolution dated 21.08.2006 while

creating 471 posts in various cadres including Legal Advisors, Law

O ficers and Law Instructors in clause (3) of the said Resolution, it was

made clear that the posts created ought to be filled up on contractua

basis. Cause (3) reads as under: -
"The said posts instead of being filled in the regular manner shoul d be
kept vacant and should be filled on the contract basis as per the terns
and conditions prescribed by the governnent or having prepared the
Recrui tment Rules should be filled as per the provisions therein."

13. Subsequent |y, t he sai d Resol ution was nmodi fi ed by

Gover nnent Resol ution dated 15.09.2006. In the said Resolution, the

col unm speci fying "Pay Scal e" was substituted with colum "Conbi ned

Pernmi ssi ble Monthly Pay + Tel ephone & Travel Expenses". However, there

was no change in the decision of the governnent on filling up the posts on
contractual basis. Governnment Resol ution dated 15.09.2006 stipul ates
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the ternms and conditions of the contractual appointnments. Clauses "A', 'B,

"C and 'D read as under: -

"A) The appoi ntment of the said posts would be conpletely on
contractual basis. These officers/enpl oyees woul d not be counted as
gover nnent enpl oyees.



B) The sai d appoi ntnents should be nade on contract basis firstly for
11 nonths. After 11 nonths the term of the agreement could be
increased fromtine to tine if necessary. Wereas, the appointing
authority would take the precaution while extending the terns in this
manner that, at one time this termshould not be nore than 11 nonths.
The appointnment in this way coul d be nade maxi nrumthree tines.
Thereafter, if the conpetent authority is of the opinion that the
reappoi nt ment of such candidate is necessary then such candi date
woul d have to again face the sel ection process.
(@] The concerned appointing authority at the tinme of the appointnent
woul d execute an agreenent with the concerned candidate in the
prescribed format. The prescribed format of the agreenment is given in
Appendix "B . It would be the responsibility of the concerned office to
preserve all the docunents of the agreenent.
D) Except for the conbi ned pay and pernissible tel ephone and trave
expenses (nore than the above nentioned linit) any other allowances
woul d not be admi ssible for the officers/enpl oyees being appoi nted on
contract basis.”

14. The intention of the State Governnment to fill up the posts of

Legal Advisors, Law Oficers and Law Instructors on contractual basis is

mani fest fromthe above cl auses in Governnent Resol utions dated

21.08. 2006 and 15.09.2006. Wiile creating 471 posts vide Resol ution

dated 21.08. 2006, the Government made it clear that the posts should be

filled up on contractual basis as per terns and conditions prescribed by

the Governnent. As per clause 'B of the Governnment Resol ution dated

15. 09. 2006, the initial contractual period of appointnment is eleven nonths

and there is a provision for extension of contract for further eleven

months. Clause 'B' nekes it clear that the appointnent could be nade

maxi mrum three times and extension of contract beyond the third termis

not allowed. If the conpetent authority is of the opinion that the

reappoi ntnent of such candi dates is necessary then such candi dates

woul d again have to face the selection process.

15. It is relevant to note that the respondents at the time of

appoi nt mrent have accepted an agreenent in accordance with Appendix 'B

attached to Governnent Resol ution dated 15.09.2006. The terns of the

agr eement specifically | ay down t hat t he appoi nt nent is purely

contractual and that the respondents will not be entitled to claimany

rights, interest and benefits whatsoever of the pernmanent service in the

governnent. We may usefully refer to the relevant clauses in the format of

the agreenent which read as under: -
"1, The First Party hereby agrees to appoint Shri/Sm.__

No. Il) asa __ on contract basis for a period of 11 nonths
comrenci ng from to (mention date) on consolidated




renmuneration of Rs. (Rupees only) per nonth
and said remuneration will be payable at the end of each cal endar nonth
according to British Calendar. It is agreed that Il nd party shall not be

entitled for separate T.A. and D. A during the contract period...

5. Assi gnnent of 11 nonths contract is renewable for a further two
terns of 11 nonths (i.e. total 3 terns), subject to the satisfaction of
Conpetent Authority, and on its reconmendati ons.

6. The Party No. Il will not be entitled to claimany rights, interest,
benefits whatsoever of the permanent service in the Government."”

16. The above terns of the agreenment further reiterate the stand

of the State that the appointnments were purely contractual and that the
respondents shall not be entitled to claimany right or interest of

per manent service in the governnent. The appoi ntrments of respondents

were made initially for el even nonths but were renewed twi ce and after

serving the nmaxi mum contractual period, the services of the respondents

cane to an end and the Governnment initiated a fresh process of selection
Conditions of respondents’ engagenent is governed by the terms of

agr eenent . After havi ng accepted contract ual appoi nt nent, t he
respondents are est opped from chall enging t he terns of their
appoi ntment. Furthernore, respondents are not precluded from applying

for the said posts afresh subject to the satisfaction of other eligibility
criteria.

17. The High Court did not keep in view the various clauses in the
Gover nment Resol utions dated 21.08.2006 and 15.09.2006 and al so the

terns of the agreement entered into by the respondents with the

governnent. Creation of posts was only for adm nistrative purposes for

sanction of the anobunt towards expenditure incurred but nerely because

the posts were created, they cannot be held to be pernmanent in nature.

When the governnment has taken a policy decision to fill up 471 posts of

Legal Advisors, Law Officers and Law Instructors on contractual basis, the

tribunal and the Hi gh Court ought not to have interfered with the policy
decision to hold that the appointnments are pernanent in nature.
18. In the result, the inmpugned judgnment of the Hi gh Court is set

asi de and these appeals are all owed.



19. Consequently, all other appeals are also all owed.
20. No costs.
............................. CJl .
(T.S. THAKUR)
kh:.BANUNkTHij ..................
kUbAY.UNESH.LALifj .............
New Del hi ;
July 12, 2016.
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Ni shant Ramakantrao Katneshwar kar, Adv.
Anagha S. Desai, Adv.
Debasis M sra, Adv.
Lawer Knit & Co.
Bi nay Kumar Das, Adv.
Nitin S. Tanmbwekar, Adv.
B. S. Sai , Adv.
K. Raj eev, Adv.
Amol  Ni rmal kumar Sur yawanshi , Adv.
Ani | Kumar, Adv.
Kai | ash Chand, Adv.
Sachin Patil, Adv.
Shriram P. Pingl e, Adv.

Rohit Kumar Singh, Adv.

Asha Gopal an Nair, Adv.
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Hon' bl e Ms. Justice R Banumat hi

t he

j udgnent of t he Bench conpri si ng

Hon’ bl e the Chief Justice, Her Lordship and Hon’ ble
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M. Justice Uday Unesh Lalit.

Del ay condoned.

Leave granted.

The appeals are allowed in ternms of the
si gned reportabl e judgnent. No costs.

Application for intervention is disposed

of .

Pendi ng applications, if any, shall stand

di sposed of.

(Madhu Bal a)
Court Master

(Madhu Nar ul a)
Court Master

(Signed reportabl e judgnent is placed on the file)



13



