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SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

CIVIL APPEAL NO(s). 1329 OF 2003

MS AVRI T FOODS Appel lant (s)

VERSUS

COVMR. OF CENTRAL EXCI SE, U.P. Respondent ( s)

(Wth appl n(s) for stay and office report)

WTH Civil Appeal NO 7275 of 2003
(Wth appln(s) for stay)

(Wth office report)

Date: 26/10/2005 This Appeal was called on for hearing today.

CORAM :
HON BLE MRS. JUSTI CE RUVA PAL

HON BLE MR JUSTICE H K. SEMA

For Appell ant(s) M . S. Ganesh, Sr. Adv.
In CA 1329/03 & Ms. Rohi na Nat h, Adv.
rr.in CA. 7275/03 M. Javai d Muzaffar, Adv.

M. Unmesh Kunmar Khaitan, Adv.

For Respondent (s) M . Mohan Par asar an, ASG
in CA 1329/03 & M. K. Swani , Adv.
appl I .in CA 7275/ 03 M . Rupesh Kumar, Adv.

M. P. Parneswaran

UPON hearing counsel the Court made the follow ng

ORDER



CA. No. 1329/ 2003 i s disposed of with no order as to costs.

CA. No. 7275/ 2003 is dism ssed with no order as to costs.

(Usha Bhar dwaj ) (Madhu Saxena)

P.S. To Registrar Court Master

Signed order is placed on the file.

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 1329 COF 2003

W TH CA. No. 7275 of 2003.

Ms Anrit Foods ... Appel | ant (s)
VS.
Conmi ssi oner of Central Excise, U P. ... Respondent ( s)
ORDER
The question in this appeal is whether the products manu
factured
by t he appel I ant, nanel y, "M 1k Shake M x", " Sof t Serve M x", "Co

ffee

Creaner" and "Cream Packed"are classifiable wunder Tariff Heading 04.04 (as

contended by the appellant) of the Central Excise Tariff Act or Tariff Heading

1901.19 (as contended by the Revenue)? The departnent had decided agai nst

t he appel | ant on t he ground t hat t he af oresai d product s of t he
appel | ant



cont ai ned stabilizing agents. Qur attention has been drawn by the appellant to

the fact that in all the said products the quantum of stabilizer was minute. It is

cont ended t hat t he product s wer e basical ly m |k product s or ot her

dairy
products. The question of
1 2:
this classification is of sonme inportance as the tariff prescribed for items within
. _ffTariff Headi ng 04. 04 was at the relevant tinme nil, and for itens wthin
ari

Headi ng 1901.19 it was 16%

The assessee has al so sought to buttress its cl aim
by referring to

Chapter Note 4 of Chapter 4 of the schedule to the Act as well as to the fact that

many items whi ch i ncl uded stabilizing agent s wer e nevert hel ess classified

accordi ng to t he pr edom nant subst ances in t he product . It is, therefore

submitted that the addition of stabilizing agent in, what was essentially a dairy

product, did not serve to t ake t hose products out of Tariff Headi ng 04
. 04.

Finally it is submtted that the HSN, in respect of a simlar Tariff Heading had

clarified that the addition of various other ingredients including stabilizing agent

woul d not serve to make the product anything other than the dairy products.

That the HSN should be resorted to as practicable unless there were compelling

reasons to t he contrary has been laid down by this Court in t he deci s
i ons

reported 1995 (77) ELT 23 Collector of Centra



Exci se, Shillong vs. Wbod Craft Product s Ltd. And 1997 (91) ELT 13,

Col | ect or of Central Exci se Hyderabad vs. Bakelite Hyl am Ltd. It is not

necessary to consider the other argunents raised by the appellants.

The Tribunal dism ssed the appellant’s appeal fromthe order of the

Commi ssi oner of Central Excise. The Tribunal has not addressed itself at all to

t he vari ous argunent s rai sed by t he appel | ant and has merely recorded t ha
t

"before arriving at t he concl usi on of classification, t he Conmi ssi oner has

considered all the points raised by the | earned counsel before the Tribunal and

as such, we do not find any infirmty in the order"”. This is an inappropriat
e

met hod of di sposing of the appeal by the Tribunal particularly when a tribuna

is t he forum which is t he ultimte fact finding forum Ther ef or e, with
out

deciding the issues raised by the appellant we remand the matter back to t he

Tribunal for the purpose of disposing of the sane on nerits.

D4
The Tribunal is directed to dispose of the matter as far as possible preferably
within a period of three nonths fromthe date of the receipt of this order. W
di spose of t he appeal by setting aside the order of the Tribunal insofar as

it

pertains to the determination of the classification of the appellant’s product.

There shall be no order as to costs. C. A. No. 7275 of 2003



The Revenue has preferred an appeal fromthe order of

the Tribunal setting asi de t he i mposi tion of penalty under Rule 173-Q  of
e

Centr al Exci se Rul es 1944. The Tri bunal has set asi de t he or der of
he

Conmi ssi oner on the ground that neither the show cause notice nor the order of

t he Conmi ssi oner specified whi ch particul ar clause of Rul e 173-Q had been

all egedly contravened by the appellant. W are of the view that the finding of
the Tribunal 1is correct. Rule 173-Q contains six clauses the contents of which
are not same. It was, therefore, necessary for the assessee to be put on notice as

to the exact nature of contravention

for which the assessee was l|iable wunder the provisions of the 173-Q This not

havi ng been done t he Tribunal’s finding cannot be faul t ed. The appea
is,

accordingly, dismssed with no order as to costs.

(RUMA PAL)

(H K. SEMR)
New Del hi ,

Oct ober 26, 2005.



