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MARKANDEY KATJU, J.

1. Leave granted.

2. Thi s appeal furni'shes a typical instance of a w despread nal ady
which has infected 'thejudicial systemin lndia, nanely, the tendency in
sonme courts of not exercising judicial restraint and crossing their limts
by encroaching into the | egislative or executive donmain, contrary to the
broad separation of powers envi saged under our Constitution

3. Heard | earned counsel for the parties as well as Shri Amarendra
Sharan, |earned Additional Solicitor General and Shri M N

Krishnamani, Sr. Advocate.

4. This appeal arises out of a wit petition filed in the Al ahabad
H gh Court in which the grievance of thewit petitioner was of

chargi ng excessive electricity bills by the U P. State Electricity Board.
In para 19 of the wit petition it was also nentioned that the petitioner
had, before filing the wit petition, approached the District Consuner
Forum Chanoli but the sane was not deci ded because the termof two
nmenbers of the District Consumer Forum had expired and till the filing

of the petition new nenbers were not appoi nted and hence the District
Consumer Forum Chanoli was not worKki ng.

5. In the counter affidavit to the wit petitionit was stated by the
Speci al Secretary, Departnent of Food and Cvil Supplies, UP

Covernment, that appropriate steps were being taken to fill up the
vacanci es of the District Consunmer Forum Chanoli vide paragraphs 4

to 12 of the counter affidavit. |In the said counter affidavit nention was
al so made about the grants given by the State Government for the State
Consuner Forum and al so mentioned the statistics about the number of

cases filed and di sposed off.

6. By the inpugned judgnent dated 8.1.1998 the H gh Court apart
from maki ng observations on the nerits of the controversy issued the
followi ng directions :

"We direct the State Government to constitute

at least five State Consuner Forums at State |level as
used under Section 16 of Consuner Protection Act

by meki ng necessary anmendnment. The State

Covernment can al so nake | aw by maeking | oca

amendnment with the prior consent of the President of

I ndia under Article 254 of Constitution of India if it
falls under concurrent list and the Benches can be
constituted at "Conm ssionery |level" at the

beginning with at five places on the pattern of
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Benches constituted under Adm nistrative Tribuna

Act. We further direct that the Presiding Oficer of a
Bench will be a retired H gh Court Judge who woul d
enjoy the sane facilities and amenities as enjoyed by

a sitting Hi gh Court Judge as in Vice Chairnman of

Admi ni strative Tribunal. At present the President of
State Commission is not enjoying the facilities of a
Judge of Hi gh Court.

W are also of the view that the infrastructure
facilities of proper building and recruitnment powers

of staff be given to the Presiding Oficer of State
Conmi ssion or Vice President and be given proper
budgetary power to regul ate the budget within the

al l ocated sufficient budget so that he has not to run to
the adninistrative departnment off and on

We nmeke it clear that in case if it does not fal

within the jurisdiction of State Governnent to issue
ordi nance by | ocal anendnent or enact |aw then the
State CGovernnent is to approach inmediately in view

of the above discussion to the Central Governnent

for making necessary infrastructure facilities

regardi ng constitution of Benches and proper staff,
building etc. so that the functioning starts within four
nonths to mtigate the suffering of the consuners."

7. Agai nst the aforesaid judgnent of the H gh Court the State of

U P. and others filed this appeal before us in which a ground inter alia
taken was that the aforesaid directions issued by the H gh Court were
contrary to the provisions of the Consunmer Protection Act. It was also
urged that the court cannot issue a directionthat the | aw be anmended. It
was further contended that the various directions of the Hi gh Court
related to policy matters in which the judiciary cannot interfere.

8. VWhen the appeal was taken up for hearing on the earlier

occasions this Court passed interimorders expressing its anguish that
the very purpose of the Consuner Protection Act was frustrated and the
Act was becomi ng non functional due to the indifference of the State
Government in filling up vacancies at the State and District Levels and
providing in sufficient funds for salaries of nmenbers and the staff, and
for the infrastructure without which the State and Di strict Consumer

Fora cannot operate. By the order dated 8.1.2001 this Court requested
the Solicitor General of India to assist the Court and seek instructions.
Thereafter, on 16.4.2001 the | earned Solicitor Ceneral submtted that

he had di scussed the matter with the Chairman of the Nationa

Consumer Forumwith a view to find out the difficulties being faced by
the various Fora created at the National level, State |evel and District
| evel so that effective steps can be taken to nmake these Fora functiona
and the object of the Act achieved.

9. Thereafter by an interimorder dated 26.11.2001 this Court
obser ved:

"After hearing | earned counsel for the parties we

direct the Union of India to file, within tw weeks
fromtoday, a conprehensive schene with regard to

the structuring of Consuner Foruns at all the three

| evel s. The enphasis has to be with regard to service
conditions, not only of the nenbers of the District,
State and the National Consumer Forums but al so

with regard to the staff in each of the said Forunms. In
fornmul ating the schenme, the report of the Bagla

Conmi ssion may be taken into consideration
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On the schene being filed in Court, notices wll
then be issue to all the State Governnents for their
comrents. The effort has to be to see that these
Consuner Foruns becone effective institutions

where the consumers can give vent to their
grievances rather then their going to the courts of

I aw.

List for further orders on 11lth Decenber,

2001."

10. Thereafter it appears that a series of interimorders have been

passed by this Court (including issuance of notices to all State
Covernments) relating to various natters concerning the Consuner

Fora at the National, State and District level. It appears that the scope
of the wit petition-in the appeal before us has been expanded so as to
cover not only the State and District Consuner Fora in U P., but also of
those all over India.  Thus the initial controversy relating to the District
Forum ' Chanol i was expanded by the All ahabad H gh Court to the

State level, and further expanded by this Court to the National |evel.

11. It was contended before us by Shri Amarendra Sharan

Additional Solicitor General of India that this Court should fix the
sal aries and al |l owances of nenbers of the State Consuner Dispute
Redressal Commission in all States of India as well as the sal aries and
al |l onances of the District Fora all over [|ndia.

12. We pointed out to | earned Additional Solicitor CGeneral that this
cannot be validly done as it woul'd be contrary to the provisions of the
Act. Thus, Section 10(3) of the Consumer Protection Act states :

"The sal ary or honorarium and ot her all owance

payable to, and the other terns and conditions of

service of the menbers of the District Forum shall be

such as may be prescribed by the State CGovernnent."

Simlarly, Section 16(2) of the Act states:

"The sal ary or honorarium and other all owances
payable to, and the other terns and conditions of
service (including tenure of office) of, the nenbers
of the State Conmi ssion shall be such as may be
prescribed by the State Governnent."

13. We pointed out to the | earned Additional Solicitor General of
India that the salaries and all owances of the menbers of the State
Conmi ssions as well as the District Consuner Fora can only be
prescribed by the State Government and not by this Court. When
Parliament in its wi sdom has nom nated a particular authority (in this
case the State Governnent) to fix the salaries and al lowances of the
menbers of the State and District Fora, this Court cannot override the
cl ear | anguage of the statute and substitute the words "the Suprene
Court" for the words "the State CGovernnent" under section 10(3) and
section 16(2). It is a well settled principle of interpretation that the
Court cannot add or substitute words in a statute.

14. No doubt the Court can nake a recomendation to the State
Governments that the salaries and all owances of the menbers of the
State and District Fora are inadequate and should be increased, but that
is about as far as the Court can go. It can only make reconmendati ons
but it cannot give binding directions in this connection. By a judicia
verdi ct the court cannot anend the | aw made by Parlianent or the State
Legi sl ature.

15. Learned Additional Solicitor General subnmitted that such a
direction can be given, and for this proposition he relied on the decision
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of this Court in Al India Judges’ Association & Os. Vs. Union of
India & Os. 1993(4) SCC 288.

16. We have carefully gone through the above decision. W fully
agree with the observations in this judgment that Judges shoul d get
adequate sal aries and all owances to enable themto function inpartially
and with a free mnd, but we do not agree that that decision has laid
down any principle of law that the salaries, allowances and ot her

condi tions of Judges should be fixed by the judiciary.

17. The sal aries, allowances and ot her conditions of service of Judges
are either fixed by the Constitution (e.g. the age of superannuation and
sal aries of Suprene Court and Hi gh Court Judges) or by the legislature

or the executive. |In fact this is the position all over the world.

18. No doubt in the aforesaid decision various direction have been
given by this Court but in our opinion that was done w thout any

di scussion as to whether such directions can validly be given by the
Court at all. ~The decision therefore passed sub silentio . The neaning
of a judgnent sub silentio has been explained by this Court in
Muni ci pal - Corporation of Del hi Vs. Gurnam Kaur (1989) 1 SCC

101 (vide paras 11 and 12) as follows :-

"A deci sion passes sub silentio, in the technical sense

that has cone to be attached to that phrase, when the

particul ar point of law involved in the decision is not

perceived by the court or present to its mnd. The

court may consciously decide in favour of one party

because of point A which it considers and

pronounces upon. It may be shown, however, that

logically the court shoul d not have decided in favour

of the particular party unless it al so decided point B

in his favour; but point B was not argued or

consi dered by the court. In such circunstances,

al though point B was logically involved in the facts

and al though the case had a specific outcone, the

decision is not an authority on point B. Point Bis

said to pass sub silentio.

In General v. Wrth of Paris Ltd. (k) (1936) 2
Al ER 905 (CA), the only point argued was on-the
qguestion of priority of the claimnt’s debt, and, on
this argument being heard, the court granted the
order. No consideration was given to the question
whet her a garni shee order could properly be made on
an account standing in the name of the |iquidator.
When, therefore, this very point was argued in a
subsequent case before the Court of Appeal in
Lancaster Mdtor Co. (London) Ltd. v. Bremth Ltd.
(1941) 1 KB 675, the court held itself not bound by
its previous decision. Sir WIlfrid Geene, MR, said
that he could not help thinking that the point now
rai sed had been deliberately passed sub silentio by
counsel in order that the point of substance m ght be
decided. He went on to say that the point had to be
decided by the earlier court before it could nake the
order which it did; neverthel ess, since it was decided
"W thout argunment, wi thout reference to the crucia
words of the rule, and without any citation of
authority", it was not binding and would not be
foll owed. Precedents sub silentio and without
argunent are of no nmonent. This rule has ever since
been fol | owed. "

19. The principle of sub silentio has been thereafter followed by this
Court in State of U P. & Anr. Vs. Synthetics & Chemicals Ltd. &
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Anr. (1991) 4 SCC 139, Arnit Das Vs. State of Bihar (2000) 5 SCC
488, A-One Granites Vs. State of U P. & Os. (2001) 3 SCC 537,
Di vi sional Controller, KSRTC Vs. Mahadeva Shetty & Anr. (2003)

7 SCC 197 and State of Punjab & Anr. Vs. Devans Mdern

Breweries Ltd. & Anr. (2004) 11 SCC 26.

20. The direction to increase the age of superannuation is really the
function of the legislature or executive. It has been held in severa

deci sions of this Court that the Court cannot fix the age of
superannuation e.g. T.P. George Vs. State of Kerala, 1992 Supp. (3)

SCC 191 (vide para 6).

21. It is well settled that a nmere direction of the Suprene Court

wi t hout | aying down any principle of lawis not a precedent. It is only
where the Supreme Court lays down a principle of lawthat it wll

ambunt to a precedent.

22. I'n Municipal Commttee, Anritsar vs. Hazara Singh, AIR

1975 SC 1087, the Suprene Court observed that only a statenent of

law in a 'decision is binding.. In State of Punjab vs. Bal dev Singh
1999 (6) SCC 172, this Court observed that everything in a decision is
not a precedent. In Delhi Admnistration vs. Manoharlal, AR 2002

SC 3088, the Supreme Court observed that a nere direction without

| ayi ng down any principle of lawis not a precedent. In Divisiona
Control l er, KSRTC vs. NMahadeva Shetty 2003 (7) SCC 197, this

Court observed as fol/l ows:

"\ 005..The decision ordinarily is a decision on the case before
the Court, while the principle underlying the decision

woul d be binding as a precedent in a case which cones up

for decision subsequently. The scope and authority of a
precedent shoul d never be expanded unnecessarily beyond

the needs of a given situation. The only thing binding as an
aut hority upon a subsequent Judge i's the principle, upon

whi ch the case was deci ded\ 005\ 005"

23. In Janmu & Kashnir Public Service Comm ssion vs. Dr.

Nari nder Mohan AIR 1994 SC 1808, this Court held that the

directions issued by the court fromtine to tine for regul arization of ad
hoc appointments are not a ratio of this decision, rather the aforesaid
directions were to be treated under Article 142 of the Constitution of
India. This Court ultimately held that the Hi gh Court was not right in
placing reliance on the judgnent as a ratio to give the direction to the
Public Service Commi ssion to consider the cases of the respondents for
regul arization. |In that decision this Court observed:

"11. This Court in Dr. A K Jain vs. Union of India
1988 (1) SCR 335, gave directions under Article 142

to regularize the services of the ad hoc doctors

appoi nted on or before Cctober 1, 1984. It is a
direction under Article 142 on the particular facts and
circunmst ances therein. Therefore, the Hi gh Court is
not right in placing reliance on the judgnent as a
ratio to give the direction to the PSC to consider the
cases of the respondents. Article 142 power is
confided only to this Court. The ratioin D. P.C.C
Rawani vs. Union of India 1992 (1) SCC 331, is also
not an authority under Article 141.

24, In the present case there are clear statutory provisions in Sections
10(3) and 16(2) of the Consuner Protection Act which prescribe that it

is the State Governnment which alone can fix the salaries and

al | onances and conditions of service of the nmenbers of the State and
District Consunmer Fora. How then can the court fix thenf
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25. If this Court itself fixes such salaries and allowances, it will be
really anending the law, and it is well settled that the Court cannot

amend the law vide Union of India Vs. Association for Denocratic

Reforns & Anr. AIR 2002 SC 2112 and Supremnme Court

Enpl oyees Wel fare Association Vs. Union of India & Os. AR

1990 SC 334.

26. This Court cannot direct legislation vide Union of India Vs.
Prakash P. Hinduja AR 2003 SC 2612 (vide para 29) and it cannot

| egi sl ate vide Sanjay Kumar vs. State of U P. 2004 ALJ 239, JT
2006(2) SC 361, Suresh Seth vs. Indore Minicipal Corporation

AR 2006 SC 767 (vide para 5) and Union of India & Anr. vs.

Deoki Nandan Aggarwal Al R 1992 SC 96.

27. The Court shoul d not encroach into the sphere of the other organs
of the State vide N. K Prasada ~vs. Gvernnent of India & Os. JT
2004 Supp. (1) SC 326 (vide paras 27 and 28).

28. Thus in Supreme Court Enpl oyees Wl fare Association Vs.
Union of India & Os. AIR 1990 SC 334 (vide para 55) this Court
observed

\ 005\ 005\ 005. "There can be no doubt that an
authority exercising |egislative function cannot be
directed to do a particular act. Simlarly the

Presi dent of India cannot be directed by the Court to
grant approval to the proposals nmade by the Registrar
General of the Suprene Court, presunably on the
direction of the Chief Justice of India."\005\005\005

29. In Union of India Vs. Association for Denocratic Reforns &
Anr. AR 2002 SC 2112 (vide para 21) this Court observed
"At the outset, we would say that it is not
possible for this Court to give any directions for
amendi ng the Act or the statutory rules. It is for
Parliament to amend the Act and Rules. It is also
established | aw that no direction can be given, which
woul d be contrary to the Act and the Rules."

30. If we issue the direction as prayed for by |earned Additiona
Solicitor General in this case, we would be issuing adirection which
woul d be wholly illegal being contrary to Section 10(3) and Section
16(2) of the Consumer Protection Act. This Court is subordinateto the
[ aw and not above the |aw.

31. When it is said "Be you howsoever so high, the law is above
you" this dictumapplies even to the Suprene Court, since the lawis
above the Suprene Court and the Supreme Court is not above the | aw.
The Judges of the Suprene Court and Hi gh Court should have the
nodesty and humility to realize this.

32. In Union of India Vs. Prakash P. H nduja AR 2003 SC 2612
(vide para 29) this Court observed

"“Under our constitutional schene the

Parl i ament exercises soverei gn power to enact |aws

and no outside power or authority can issue a

direction to enact a particular piece of legislation. In
Supreme Court Enpl oyees’ Wl fare Association v.

Union of India (1989) 4 SCC 187 (para 51) it has

been held that no Court can direct a legislature to

enact a particular law. Simlarly, when an executive
authority exercises a |egislative power by way of
subordinate | egislation pursuant to the del egated




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 13

authority of a legislature, such executive authority
cannot be asked to enact a | aw which he has been
enpowered to do under the del egated | egislative
authority. This view has been reiterated in State of
J& v. AR Zakki and others, AIR 1992 SC

1546. "\ 005\ 005\ 005\ 005

33. In Union of India & Anr. Vs. Deoki Nandan Aggarwal AlIR
1992 SC 96 (vide para 14) this Court observed

“I't is not the duty of the Court either to enlarge the
scope of the legislation or the intention of the

| egi sl ature when the | anguage of the provision is

pl ai n and unanbi guous. The Court cannot rewite,

recast or refrane the legislation for the very good
reason that it has no power to legislate. The power to
| egi sl ate has not been conferred on the courts. The
Court cannot add words to a statute or read words

into it which are not there. Assumng there is a
defect or ‘an omi ssion in the words used by the

| egi sl aturethe Court could not go to its aid to correct
or make up the deficiency.  Courts shoul d decide
what the law is and not what it should be. The Court

of course adopts a construction which will carry out
the obvious intention of the |egislature, but it could
not legislate itself. ~To invoke judicial activismto set
at naught the legislative will is subversive of the
constitutional harnony and conmity of

instrumentalities vide P.K. Unni v. Nirnala

I ndustries, (1990) 1 SCR 482 at p.488: (AR 1990

SCC 933 at p.936), Mangilal v. Suganthand Rath

(1965) 5 SCR 239: (AIR 1965 SC 101), Sri Ram

Ram Narai n Medhi v. The State of Bonbay 1959

Supp. (1) SCR 489: (AR 1959 SC 459), Snt. Hira

Devi v. District Board, Shahjahanpur 1952 SCR 1122

at p. 1131: (AIR 1952 SC 362 at p.365), Nalinakhya
Bysack v. Shyam Sunder Hal dar (1953 SCR 533 at

p.545): (AIR 1953 SC 148 at p.152), Gujarat Stee

Tubes Ltd. V. CGujarat Steel Mazdoor Sabha (1980) 2

SCR 146: (AR 1980 SC 1896), S. Narayanaswam V.

G Punnerselvam (1973) 1 SCR 172 at p.182: (AR

1972 SC 2284 at p.2289), N. S. Vardachari v. G
Vasant ha Pai (1973) 1 SCR 886): (AIR 1973 SC 38),

Union of India v. Sankal Chand H matlal Sheth

(1978) 1 SCR 423: (AR 1977 SC 2328) and Commr.

of Sales Tax, U P. v. Auriaya Chanber of

Conmrer ce, All ahabad (1986) 2 SCR 430 at p.438:

(AR 1986 SC 1556 at pp.1559-60). Mbodifying and
altering the schene and applying it to others who are
not otherwi se entitled to under the schenme will not

al so cone under the principle of affirmative action
adopted by courts sonetines in order to avoid
discrimnation. |If we nay say so, what the High

Court has done in this case is a clear and naked

usur pation of |egislative power."

34. Thus the above decision clearly lays down that in the garb of
affirmative action or judicial activismthis Court cannot anend the | aw
as that would be a naked usurpation of |egislative power. This Court
must exercise judicial restraint in this connection

35. We regret to say that the directions of the High Court (which
have been quoted in this judgnent) are really an encroachnent into the
| egi sl ati ve and executive domain. \Whether there should be one State
Consumer Forum or five or nmore State Consumer Fora is entirely for
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the legislature and executive to decide. The High Court has directed
that the State CGovernnent should constitute at |least five State

Consumer Forums at the State |level by naking necessary anendnents

inthe Act. In our opinion such a direction was clearly illegal. The
Court (including this Court) cannot direct amendnent of an Act made

by the | egislature. The establishnent of the District, State and Nationa
| evel Consuner Fora is done under Section 9 of the Consuner

Protection Act by the authorities nentioned in that Act. The
conposition of these Fora is also prescribed in that section, and so are
the sal aries and all owances and ot her conditions of service of the
menbers. It is only the authorities mentioned in the Act who can do

the needful in this connection, and this Court cannot arrogate to itself
the powers given by the Act to the said authorities.

36. For instance, the salaries and all owances of menber of the State
and District Fora can only be prescribed by the State Government. W

have been inforned that in sonme States these salaries and al |l owances

are very low. Be that as it may, this Court cannot arrogate to itself the
powers and functions of State Governnent in this connection

Different State Governnments have different constraints and

consi derationse.g. financial constraints, the nunber of cases, etc. and it
is entirely for the State Governments to exerci se the powers prescribed

to themby the Act. Similarly it is entirely for the Central Governnent
to performthe functions given to it by the Act, and this Court cannot
interfere with the 'Central or State Governnent in the exercise of their
functions. At best this Court or the Hi-gh Court can nmake

recomendati ons for increase of salaries, allowances and betternment of
wor ki ng conditions, etc. but thereits jurisdiction ends. It cannot give
bi nding directions in.this connection.

37. We regret to say that even the interimorder of this Court dated
26.11.2000 by which it directed the Union of Indiato file a

conprehensive schenme with regard to the structuring of the Consuner

Foruns at all the three levels does not seemto be within its jurisdiction
as it is contrary to the clear provisions of the Consuner Protection Act.

38. It has been nowhere provided in the Consuner Protection Act
that the Central CGovernnment has a duty, or power, to prepare-a
conpr ehensi ve scheme with regard to the structure of Consumner Fora
at all the three |evels.

39. No doubt the High Court, as well as this Court, are concerned
that the Consumer Fora in many parts of the country are not

functioning properly, but the Court could at nbst have given sone
recomrendations to the Central and State Governnent in'this

connection, and it is entirely upto the Central and State CGovernnents
whet her to accept those recommendati ons or not, at their discretion.
This Court cannot anend the Consumer Protection Act by issuing
directions contrary to the clear provisions of the Act nor can the Hi gh
Court do so

40. The High Court apart fromdirecting that there should be five
Consumer Fora in U P. has also directed that the Presiding Oficer of a
Bench will be a retired H gh Court Judge who woul d enj oy the sane
facilities and anenities as enjoyed by a sitting Hi gh Court Judge. This
again is contrary to the provisions of the Act. Section 16(2) of the Act
(which we have quoted above) clearly states that the sal aries,

al |l owances and conditions of service of the nmenbers of the State

Conmi ssion shall be such as nmay be prescribed by the State

CGovernment. Hence it was not open to the High Court to practically
amend Section 16(2) by its judicial verdict and prescribe the salaries or
condi tions of service of the nmenbers of the State Commi ssion. Such
salaries or conditions of service can only be prescribed by the State
Government and not by the High Court as is clear from Section 16(2).
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41. We are constrained to make these strong observati ons because in

recent years it has been noticed that the judiciary has not been

exercising self restraint and has been very frequently encroaching into
the legislative or executive domain. W should do introspection and

self criticismin this connection.

42. It is true that there is no rigid separation of powers under our
Constitution but there is broad separation of powers, and it not proper

for one organ of the State to encroach into the donain of others.

43, In this connection, this Court in Asif Hameed & Ors. Vs.

of Jammu and Kashmr & Os. AIR 1989 SC 1899 observed (vide
para 17 to 19)

"Before adverting to the controversy directly

i nvol ved in these appeals we nay have a fresh | ook

on the inter se functioning of the three organs of
denocracy under our Constitution. Although the
doctrine of separation of powers has not been

recogni zed under the Constitution in its absolute
rigidity but the constitution makers have

nmeticul ously defined the functions of various organs
of the State. The Legi slature, executive and judiciary
have to function within their own spheres denarcated
under the Constitution. No organ can usurp the
functions assigned/'to another. The Constitution
trusts to the judgnent of these organs to function and
exercise their discretion by strictly followng the
procedure prescribed therein. The functioning of
denocracy depends upon the strength and

i ndependence of each of its organs. The Legislature
and executive, the two facets of the people’ s will,
have all the powers including that of finance. The
Judi ciary has no power over the sword or the purse,
nonet hel ess it has power to ensure that the aforesaid
two mai n organs of the State function within the
constitutional limts. It is the sentinel of denocracy.
Judicial reviewis a powerful weapon to restrain
unconstitutional exercise of power by the |egislature
and executive. The expanding horizon of judicia
review has taken in its fold the concept of social and
econom c justice. Wile exercise of powers by the

| egi sl ature and executive is subject to judicial
restraint, the only check on our own exercise of
powers is the self inposed discipline of judicia
restraint.

Frankfurter, J. of the U S. Supreme Court
di ssenting in the controversial expatriation case of
Trop v. Dulles (1958) 356 US 86 observed as under. : -

"All power is, in Madison’s phrase, "on an

encroachi ng nature". Judicial power is not inmune

agai nst this human weakness. It also nust be on

guard agai nst encroachi ng beyond its proper bounds,

and not the |less so since the only restraint upon it is
sel f-restrai nt\ 005\ 005\ 005.

Ri gorous observance of the difference between

l[imts of power and wi se exercise of power \026 between
guestions of authority and questions of prudence \026
requires the nost alert appreciation of this decisive
but subtle relationship of two concepts that too easily
coalesce. No less does it require a disciplined will to
adhere to the difference. 1t is not easy to stand al oof
and all ow want of wisdomto prevail to disregard

St ate
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one’s own strongly held view of what is wise in the
conduct of affairs. But it is not the business of this
Court to pronounce policy. It must observe a
fastidious regard for linmtations on its own power,

and this precludes the Court’s giving effect to its own
noti ons of what is wise or politic. That self-restraint
is of the essence in the observance of the judicia

oath, for the Constitution has not authorized the
judges to sit in judgnent on the wi sdom of what

Congress and the Executive Branch do."

VWen a State action is chall enged, the function of
the court is to exanm ne the action in accordance with
| aw and to determ ne whether the legislature or the
executive has acted within the powers and functions
assi gned under the constitution and if not, the court
must strike-down the action. While doing so the
court nust remain within its self-inposed limts. The
court sits in-judgnment on the action of a coordinate
branch of the Governnent. While exercising power
of judicial review of administrative action, the court
is not an appellate authority.” The constitution does
not permt the court to direct or advise the executive
in matters of policy or to sernonize qua any matter
whi ch under the constitution lies within the sphere of
| egi sl ature or executive, provided these authorities do

not transgress their constitutional limts or statutory

powers."

44, Courts have to nmaintain judicial self-restraint and they should not try
to take over the functions of the Executive or the Legislature. In the present

case, we can understand the concern of the Hi gh Court that the District

Consuner Forum Chanoli and other Consuner Fora in U P. were not

functioning properly, but then it could not and shoul d not have over st epped

its limts and taken over the functions of the authorities prescribed in Section
9 and ot her provisions of the Act.

45, It is well settled that the Hi gh Court cannot takeover the function of
the statutory authorities under an Act, vide G Veerappa Pillai, Proprietor,
Sat hi Vi har Bus Service Porayar, Tanjore District, Madras ~vs. Raman

and Raman Ltd. Kunbakonam Tanjore District and others AIR 1952

SC 192, State of U P. vs. Section Oficer Brotherhood and Anr. 2004

(8) SCC 286, U.P. State Road Transport Corporation and Anr. vs.

Mohd. |smail and others 1991(3) SCC 239 (paragraph 12) and State of

U P. and Anr. vs. Raja Ram Jaiswal and Anr. 1985(2) SCC 131

(paragraph 16).

46. For instance, this Court in G Veerappa Pillai’s case (supra) held that
the H gh Court cannot direct the Regional Transport Authority to grant a
permt, because in that event, the High Court itself will be acting as the

permt granting authority. Similarly, in State of U/P. and Anr. wvs. Raja
Ram Jai swal and Anr. (supra) this Court observed

"The Hi gh Court was, of course, clearly in error in

i ssuing a mandanus directing the District

Magi strate to grant a licence. Were a statute
confers power and casts a duty to perform any
function before the power is exercised or the
function is perforned, the Court cannot in exercise
of wit jurisdiction supplant the licensing authority
and take upon itself the functions of the |licensing
authority. The High Court was hearing a wit
petition praying for a wit of certiorari for
guashi ng the order of remand. The Hi gh Court

coul d have quashed the order of remand if it was
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satisfied that the order suffers froman error
apparent on the record. But there its jurisdiction
woul d cone to an end. The High Court cannot

then proceed to take over the functions of the
licensing authority and direct the |licensing
authority by a mandanus to grant to licence."

47. Under our Constitution the Judiciary, the Legislature and the

Executive have their own broad spheres of operation. It is inmportant that

these organs do not encroach on each other’s proper spheres and confine
thenselves to their own, otherwi se there will always be danger of a reaction

O the three organs of the State, it is only the judiciary which has the right to
determne the limts of jurisdiction of all these three organs. This great

power mnust therefore be exercised by the judiciary with the utnost humility

and self-restraint.

48. The judiciary nust therefore exercise self-restraint and eschew the
tenmptation to encroach into the domain of the |legislature or the

adm ni strative or statutory authorities. By exercising self-restraint it wll
enhance its own respect and prestige. O course, if a lawclearly violates
some provision of the Constitution, it can be struck down, but otherwise it is
not for the Court to sit in appeal over the wi sdom of the |egislature, nor can
it amend the | aw.

49, The Court may feel that the | awneeds to be anended or the Forum
created by an Act needs to be nade nore effective, but on this ground it
cannot itself anmend the |aw or take over the functions of the legislature or
executive. The legislature and the executive authorities in their w sdomare
free to choose different nethods of solving a problemand the Court cannot
say that this or that nethod shoul d have been adopted. As M. Justice
Cardozo of the U. S. Suprene Court observed in Anderson vs. WIson 289

Us. 20:

"W do not pause to consider whether a statute

differently conceived and framed woul d yield

results nore consonant with fairness and reason

W take this statute as we find.it".

50. Judicial restraint is consistent with and conpl enentary to the bal ance
of power anong the three independent branches of the State. It

acconplishes this in two ways. First, judicial restraint not only recognizes
the equality of the other two branches with the judiciary, it also fosters that

equality by mnimzing interbranch interference by the judiciary. In this
analysis, judicial restraint may al so be called judicial respect, that is, respect
by the judiciary for the other coequal branches. |In contrast, /judicial

activism s unpredictable results nake the judiciary a noving target and thus
decreases the ability to maintain equality with the co-branches. Restraint
stabilizes the judiciary so that it nmay better function in a system of

i nterbranch equality.

51. Second, judicial restraint tends to protect the independence of the
judiciary. \When courts encroach into the legislative or admnistrative fields
al nost inevitably voters, legislators, and other elected officials will conclude
that the activities of judges should be closely nonitored. |If judges act |ike

| egislators or administrators it follows that judges should be elected |ike

| egislators or selected and trained |ike administrators. This would be
counterproductive. An essential feature of an independent judiciary is its
renoval fromthe political or adm nistrative process. Even if this renova

has sometines been | ess than conplete, it is an ideal worthy of support and

one that has had val uabl e effects.

52. The constitutional trade \026 off for independence is that judges nust
restrain themsel ves fromthe areas reserved to the other separate branches.
Thus, judicial restraint conplenments the twi n, overarching values of the
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i ndependence of the judiciary and the separation of powers.

53. As observed by the Suprene Court in MH Qureshi vs. State of

Bi har 1959 SCR 629, the Court nust presune that the |egislature

under stands and correctly appreci ates the need of its own people. The
legislature is free to recogni ze degrees of harmand may confine its
restrictions to those where the need is deened to be the clearest. In the same
decision it was al so observed that the legislature is the best judge of what is
good for the conmunity on whose suffrage it cane into existence, and it is

for the legislature to amend the law, if it so wishes. The court can at nost
make a recomrendation to the legislature in this connection, but it is upto

the legislature to accept the reconmendation or not.

54, The function of a judge has been described thus by Lawton LJ :

"A Judge acts as a referee who can blow his
judicial whistle when the ball goes out of play, but
when the gane restarts he nust neither take part in
it nor tell the players how to play" (vide Laker
Ai rways Ltd. vs. Departnent of Trade (1977)

@B 643(724).

55. In witing a biographical essay on the cel ebrated Justice Hol nes of
the U S. Supreme Court in the dictionary of American Biography, Justice
Frankfurter wote :

“I't was not for him (Holnmes) to prescribe for

society or to deny it the right of experinmentation

within very wide linits. That was to be left for

contest by the political forces in the state. The

duty of the Court was to keepthe ring free. He

reached the denocratic result by the philosophic

route of skepticism\026 by his disbelief in ultinate

answers to social questions. Thereby he exhibited

the judicial function at its purest." (See ‘Essays on

Legal Hi story in Honour of Felix Frankfurter’

Edited by Mrris D. Forkosch).

56. I n our opinion adjudication nust be done wi thin the system of
historically validated restraints and consci ous mnimzation of the Judges
preferences. The Court nust not enbarrass the |egislature or-the

adm nistrative authorities and nmust realize that the l'egislature and authorities
have to take into account various considerations, sone of which the court
may not even be aware of. In the words of Chief Justice Neely:

"l have very few illusions about ny own

[imtations as a Judge. | amnot an accountant,

el ectrical engineer, financer, banker, stockbroker

or system managenent analyst. It is the height of

folly to expect Judges’ intelligently to review a

5000 page record addressing the intricacies of a

public utility operation. It is not the function of a

Judge to act as a super board, or with the zeal of a

pedanti c school master substituting its judgnent

for that of the adm nistrator."

57. In Lochner vs. New York 198 US 45 (1905), M. Justice Hol mes of
the U.S. Supreme Court in his dissenting judgnent criticized the majority of
the Court for becomng a super legislature by inventing a 'liberty of

contract’ theory, thereby enforcing its particular |aissez-faire economc
phil osophy. Simlarly, in his dissenting judgnent in Giswold vs.
Connecticut, 381 U S. 479, M. Justice Hugo Bl ack warned that

"unbounded judicial creativity woul d make this Court a day-do-day
Constitutional Convention". In "The Nature of the Judicial Process’ Justice
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Cardozo remarked : "The Judge is not a Knight errant, roaning at will in
pursuit of his own ideal of beauty and goodness". Justice Frankfurter has
poi nted out that great judges have constantly adnoni shed their brethren of
the need for discipline in observing their linmtations (see Frankfurter’s
"Some Reflections on the Reading of Statutes’).

58. However, the Central and State Governnents are requested to

consi der fixing adequate sal aries and all owances for nenbers of the

Consuners Fora at all three levels, so that they can function effectively and
with a free mind. They are also requested to fill up vacanci es expeditiously
so that the Fora can function effectively.




