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The appel | ant al ongwith 3 others was charged for
of f ences puni shabl e ‘under  Section 302 read with Section 34
| PC and Sections 25 and 27 of the Arms Act (the Act). In the
said trial, the appellant was arrayed as accused No.4 (A-4)
bef ore the Sessions Judge, Rohtak. After trial, the |earned
Sessi ons Judge cane to the conclusionthat the prosecution has
failed to prove the case against all the accused persons and
acquitted all of themof the charges. It is relevant to nention
herein that during the trial A-1 Kanwar Singh died and the
proceedi ngs had abated as agai nst him Being aggrieved by the
order of acquittal, the State preferred an appeal before the High
Court of Punjab & Haryana at Chandigarh in Crl. Appea
No. 238/ DBA/ 89. The Hi gh Court by its judgment dated
9.11. 1995 al |l owed the appeal so far as the present appellant is
concerned, and convicted himof an offence puni shabl'e under
Section 302 | PC and sentenced himto undergo inprisonnent
for life with a fine of Rs.5,000/- in default to further undergo R
for one year. The Hi gh Court also found the appellant guilty of
an of fence puni shabl e under Sections 25 and 27 of the Arns
Act and inposed a sentence of Rl for one year with a fine of
Rs.1,000/-; in default R for 6 nonths on that count. It directed
both the sentences to run concurrently. The State appeal agai nst
the acquittal of A-2 and A-3 was dism ssed by the H gh Court,
therefore, the appellant is now before us in this appeal
Briefly stated, the prosecution case is that the accused,
the deceased and the conplainant were all closely rel at ed.
There was a di spute between Kanwar Singh A-1 and deceased
Hari Om (all egedly nmurdered by the accused). It is the further
case of the prosecution, which, of course, is not disputed, that
the appellant in this appeal was serving the Central Reserve
Pol i ce Force at Janmu was on orders of transfer to Tripura. En
route to his place of posting, he had taken sonme |eave to visit

his ailing sister at the village, hence, he had conme to the village.

Pursuant to the said dispute, it is stated that on the night before
16.3.1986 A-1 Kanwar Singh had mi sbehaved by abusing

deceased Hari Om therefore, deceased Hari Om had decided to

| odge a police conplaint on the next day i.e. 16.3.1986. Wth

the said intention, it is stated that the deceased Hari Omw th
PW3 Raj Bala and PW7 Gayatri on that day proceeded

towards the Police Station at about 9 a.m and on the way the

four accused persons who were hiding in a Nullah waylaid the
deceased Hari Omand A-1 shot at himfirst with a countrymnmade

pi stol but the same did not fire. Thereafter, it is stated that the
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appel l ant shot with a single barrel gun at the deceased in the
chest and Hari Om di ed because of the said shot. The incident

as stated above, was witnessed by PW.3 and 7. It is the further
case of the prosecution that the accused persons after killing
Hari Omthreatened PW.3 and 7 that if they nanmed themthey
would elimnate their entire famly, and fled fromthe place of
the incident. The further case of the prosecution is that on
hearing about the incident, PW6, the brother of PW3 cane to
the spot. On his coning, PW.3 and 7 left himat the spot and
proceeded to the Police Station to | odge a conpl ai nt which was
done around 10.15 a.m at the Police Station which is stated to
be only 3 knms. away fromthe scene of the occurrence. The
conplaint in question was | odged by PW3. The investigating

of ficer after making the necessary diary entries and sending the
speci al report proceeded to the place of the incident along with
PW.3 and 7 and hel d the inquest. He recorded the statenent of

wi t nesses and sent t he body for-post nortem exam nation. The
post nortem exam nati on conducted by PW1 has established

that the deceased Hari Omdied of gun shot injuries. It is the
further case of the prosecution that A-2 surrendered before the
Police on-20.3:1986 while A-1 and A-3 were arrested on

24.3.1986 and A-4 who had by then joined duty in Tripura was

all egedly arrested on10.4.1986 and brought to the village on
17.4.1986. It is further stated that on a statenent nade by the
appel l ant, a single barrel .12 bore gun was recovered fromthe
house of A-3 who is the brother of the appellant herein which
was kept concealed in the South Western corner of the

Chabutra. On the basi's of the above material gathered during

the investigation the accused persons were charged as stated
above, and the | earned Sessions Judge having come to the

concl usion that the prosecution has failed to establish the case
agai nst the accused persons acquitted them while the High

Court in appeal has convicted the appellant herein and acquitted
the other two accused persons, A-1-in the neanwhile had died.

W have heard | earned counsel for the parties and
perused the records. The prosecution case as against this
appel l ant rests on the oral evidence of PW.3 and 7. Apart from
the general evidence given as to the notive of A-1'to elimnate
deceased Hari Om So far as the present appellant is concerned,
the prosecution also relies upon the alleged recovery of the
weapon made fromthe house of A-3 at the instance of the
appel | ant .

The trial court while discussing the evidence of the
prosecution cane to the conclusion that the oral evidence of
PWs. 3 and 4 cannot be relied upon because of the-inherent

i mprobabilities found therein. It cane to the conclusion that
factually if the appellants were hiding in a Nullah and did not
want to be identified, there was no need for these accused
persons to have cone in front of the witnesses so as to make
thensel ves available for identification, because they could have
very well shot the deceased fromthe place where they were
hiding. It also cane to the conclusion that the evidence of
PW.3 and 7 that accused 2 and 3 held the deceased by his

hands while the appellant shot himdead, was al so highly

i mpr obabl e because there was no need to have held the

deceased when he was avail able to be shot at point blank range
by the appellant. The court noticed that knowi ng very well that
the appellant was using .12 bore gun which sprays pellets,
neither A-2 nor A-3 would have dared to hold the deceased

from such cl ose range because of the possibility of they also
being injured in the process. It also noticed the fact that
according to the evidence of the said eye-w tnesses, deceased
was shot at when he was |ying down and he was being held by
A-2 and A-3. If that be so, even according to the prosecution
evidence itself, there should have been | ot of blood at the place
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of the incident. On the contrary, the bl ood was found all over
the left thigh and the leg of the victimindicating that the victim
nmust have been shot at when he was standing. It also took note
of the fact that both these w tnesses were not pernmanent
resi dents of Gochi village, having been married to persons
away fromthe village and they were admttedly visiting the
village. The court also cane to the conclusion that the appellant
had absolutely no notive to assist A-1 in conmtting the crine
in question because there was no ennmity between him and the
deceased. As a matter of fact, there was an earlier murder case
i n which the deceased had given evidence in favour of the
famly of the appellant against A-1 and so far as A-1 and
deceased are concerned, the appellant was equally related. In
such a situation the trial court doubted whether the accused
woul d have been a party to such a ghastly nurder. The said
court also took note of the fact of the defence pleaded by the
appel l ant that on the date of the incident he had left the village
by 6 a.m to proceed to Tripura to join duty and had in fact
joined duty there and it was from Tripura that the appellant was
arrested.  The court also took note of the fact that the apparent
conflict in the evidence of PW5, the photographer and the
evidence of PW.3 and 7 in regard to the tine of the incident
and correlating the evidence with that of the post nortem
report, the court doubted the prosecution case as to the tine of
the incident. The l'earned Sessi ons Judge also doubted the
veracity of the recovery of the single barrel gun at the instance
of the appellant. On this basis, rejecting the prosecution case, it
acquitted all the surviving accused persons.

The Hi gh Court on re-appreciation of the evidence came
to the conclusion that the evidence of PW. 3 and 7 is
accept abl e evidence. The H gh Court also held that the evidence
of PW5 in regard to the time of occurrence could be an error
because of the | apse of tine between the date of incident and
his evidence. The Hi gh Court al so accepted the prosecution
case that all the accused persons had assenbl ed together the
previous ni ght snoking Hukka, it disbelieved the plea of alib
put forth by the appellant and accepted the recovery evidence
produced by the prosecution as against this appellant. But
significantly, it disbelieved all these evidences including that of
the eye-witnesses PW. 3 and 7, so far as other accused are
concerned and dism ssed the State appeal as agai nst them
while it allowed the same in regard to the present appellant.

We will now consider the case on the nerits of the
prosecution case as presented before the courts below. W
noti ce that the appellant was gainfully enployed with the CRPF
and was visiting the village to see his ailing sister en route to
his place of transfer in Tripura. There is no dispute in regard to
this fact. There is also no dispute in regard to the fact that this
appel | ant had no special reason to take sides with A-1 in a fight
bet ween A-1 and deceased; that too to go to the extent of
commtting a nurder. It does not stand to reason why this
appel l ant who is otherw se gainfully enployed woul d take part
inacrinme of this nature without there being any specia
advantage to himnor there being any notive for himto be
involved in the crinme. The only case put forth by the
prosecution in this regard is that the appellant and his brother
were supporting A-1 in the dispute between A-1 and the
deceased. Assuming that it is true, it cannot be a ground for the
appel l ant to be involved in a nurder case that too taking active
part. This is as far as the notive goes. In regard to the incident
as such, we notice that there is a dispute as to the actual tine of
occurrence. PW.3 and 7 have stated that the incident in
guestion had occurred at about 9 or 9.30 a.m while PW5 who
is a Government photographer, has clearly stated in his
exam nation-in-chief itself that when he went to the village to
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t ake phot ographs of the dead body, it was an hour after sunrise
whi ch was in the nonth of March, therefore, there was a
consi derabl e difference between the two timings which is
rel evant for the purpose of appreciating the evidence of PW.3
and 7. The High Court in this regard has found corroboration
for PW. 3 and 7 evidence fromthe stomach contents of the
deceased as found in the P.M report. W think this piece of
evi dence cannot al ways be relied on as concl usive evidence in
the absence of there being sone other evidence to show when
the deceased had his last meal or when the deceased went to
answer the call of nature. What intrigues us in this regard is the
failure of the prosecution to clarify the time fromPW5 hinsel f
who has not been treated as a hostile witness, therefore, if there
are two pieces of evidence in regard to the sane fact both
uncontroverted and uncorroborated then the benefit of doubt
nmust be given to the accused. |In the instant case, PW5's
evi dence as to the timng has not been chall enged by the
prosecution. Thetrial court accepted that version. The Hi gh
Court refused to believe that solely on the ground that PW5
had not recorded the tine or he m ght have made ni st ake
because he was giving evidence after considerable tinme - either
of these reasons according tous, is not good enough to reverse
the finding of the Sessions Court in this regard.

Com ng to the evidence of PW.3 and 7, we notice they
are not the permanent residents of the village Gochi though
they have every reason to visit the said village. Therefore, in a
manner of speaking, they could be said to be chance wi tnesses.
We al so do not find any special reason for these 2 witnesses to
have acconpani ed the deceased when he was going to the
Police Station to | odge a conplaint. It is rather unusual for a
person to take with himtwo young girls to a Police Station
when he had the assistance of other grown up nale nenbers
avai l able at that tine. No special reason whatsoever has been
gi ven by the prosecution to establish thi's unusual conduct. Then
we notice fromthe evidence of these 2 w tnesses who have
stated that at first all the accused persons were hiding in a
Nul | ah, obvi ously neani ng t hereby the accused did not want to
di sclose their identities. If that be so, as observed by the | earned
Sessi ons Judge, they could have very well shot the deceased
fromwhere they were hiding; nore so because of the fact the
appel | ant being a policeman, used to firearns, could have very
wel | shot at and killed the deceased fromwhere he was hiding-
In that background, we are unable to understand the version of
the eye-wi tnesses when they also said that all these 4 accused
persons suddenly appeared fromtheir hiding and canme in front
of the deceased, waylaid himand shot himdead. As observed
by | earned Sessi ons Judge, this sounds rather unusual. The next
part of the evidence of these eye-w tnesses shows that A-1 first
pul l ed the trigger of his revolver which did not fire then this
appel | ant shot at the deceased with his .12 bore gun on his
chest. At one stage these w tnesses say that deceased was shot
at when he was standing; at another stage they say that he was
pul | ed down by A-2 and A-3 who held his hands and was then
shot at. These contradictions also throw a doubt in regard to the
actual manner in which the accused attacked the deceased. Then
as observed by | earned Sessions Judge, it is highly unnatural for
A-2 and A-3 to have held the deceased at such a cl ose range
while the appellant shot at himwith the .12 bore gun which
sprays pellets. As observed by the | earned Sessions Judge, no
sensi bl e person would incur the risk of standing close to the
victimwhen he is being shot at by a .12 bore gun froma cl ose
range. I n our opinion, these statenments nade by PW. 3 and 7
are referred to us herei nabove, create sufficient suspicion in our
m nds to accept their evidence. Then we notice even the High
Court has rejected the evidence of these witnesses in regard to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

5

A-2 and A-3. W do not find fromthe judgment of the Hi gh

Court any special reason why their evidence which was not
acceptable in regard to A-2 and A-3 can be accepted in regard

to the appellant. Therefore, we think it not safe to rely on the
evi dence of these eye-witnesses.

The High Court has relied on the recovery of a .12 bore
gun at the instance of the appellant while the Sessions Judge
has not placed any reliance on this recovery. It is seen fromthe
records that before the appellant was brought to the village, the
house of A-3 was searched by the Police and they did not find
any weapon. It is a few days thereafter when the appell ant was
arrested. The prosecution alleges that on the basis of his
statenent the recovery of the gun was nmade fromthe Chabutra
near the house of A-3. The panch witness for this recovery has
not supported the prosecution case. In such a situation and in
t he background of the fact that on an earlier search of the house,
the police were unable to recover this gun it becones doubtfu
whet her-a recovery as stated by the investigating agency can be
bel i eved, 'nore so the panch wi tness has not supported the
recovery. Therefore, in our opinion even the recovery allegedly
nmade at the instance of the appellant cannot be relied upon. If
this be the conclusion in regard to the prosecution case we think
it is not necessary to go into the defence put forth by the
appel | ant because the prosecution shoul d either succeed or fai
on its own case. In the instant case we agree with the | earned
Sessi ons Judge that the prosecution has not established its case
even agai nst the appellant and the Hi gh Court was in error in
sel ectively acceptiing the evidence tendered by the prosecution
inregard to the appellant to cone to the conclusion that he is
guilty of the offence charged.

Bef ore concluding, we would like to point out that this

Court in nunmber of cases has held that an Appellate Court
entertaining an appeal fromthe judgnent of acquittal by the
trial court though entitled to re-appreciate the evidence and
cone to an i ndependent conclusion it should not do so as a
matter of routine. In other words, if fromthe sane set of

evi dence two views are possible and if the trial court has taken
one view on the said evidence, unless the Appellate Court

comes to the conclusion that the view taken by the trial court is
ei t her perverse or such that no reasonabl e person could conme to
that conclusion or that such a finding of the trial court is not
based on any material on record, it should not nerely because
anot her conclusion is possible reverse the finding of the tria
court. [See : Ms. Mhanlal Hargovind Dass vs. RamNarain &

O's. (1979 (3) SCC 279), State of Punjab vs. Balraj Singh alias
Chhajju (1978 (3) SCC 129), State of Mharashtra vs.

Wasudeo Ranthandra Kai dal war (1981 (3) SCC 199) and Ram

Kumar Pandey vs. State of Madhya Pradesh (1975 (3) SCC

815)]. In the instant case also we find that the trial court had
taken a view which the High Court has not held to be either
perverse, unreasonable or a finding which is not based on

evi dence, still on re-appreciation of the evidence, the H gh
Court came to a different conclusion which on facts of ‘this case
and on the basis of the ratio of the law |l aid down by this Court
in the above cited cases cannot be sustai ned.

For the reasons stated above, these appeals succeed. The
j udgrment and conviction recorded by the H gh Court as agai nst
this appellant is set aside. The appeals are allowed. W are
inforned that the appellant is on Bail. H's Bail Bonds shal
stand di schar ged.




