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1. Validity of the proviso appended to Section 68C of the Narcotic
Drugs and Psychotropic Substances Act, 1985 (NDPS Act) is in question in
this appeal which arises out of a judgnment and order dated 27.11.2002
passed by a Division Bench of the High Court of Judicature at Bomnbay.

2. The basic fact of the matter is not in dispute.

3. Appel | ant herein is wife of one |Igbal Mohanmed Menon. An order

of detention was passed agai nst hi munder the provisions of the Prevention
of Illicit Traffic in Narcotic Drugs and Psychotropic Substances Act, 1988

(PINDPS Act) by the State of Marharashtra. ~ All egedly, both the appellant
and her husband left India in or about the year 1991. | Appell ant has not yet
cone back to India. Her husband adm ttedly had not been taken incustody
pursuant to the order of detention.  Admttedly again, Appellant has severa
properties in her nanme. A proceeding was initiated against her in terns of
Chapter V-A of the Act, wherefor, she was served with a show cause notice
dated 9.5.1995 asking her to furnish the proof and/or source of income
and/or the channels fromwhich the assets being Flat Nos.501 and 502A

along with stilt parking No.19 in MIton Apartnents at Juhu Tara Road,
Santacruz (W had been acquired as al so to show cause why the said

properties should not be held to be "illegally acquired properties" and
forfeited by the Central Governnent under the Act.
4. An appeal thereagai nst was preferred before the Appellate Tribunal.

By an order dated 10.2.1999, the properties were directed to be confiscated.
Awit petition was filed by her before the Bonmbay H gh Court which

was marked as Wit Petition No.1867 of 1999. The said wit petition was

di sm ssed by a judgrment and order dated 15.12.1999 insofar as the order of
confiscation of flat No.501 and 502 and stilt parking in MIlton Apartnents
were concerned. However, in regard to the confiscation of three bank

accounts, the matter was remitted to the Appellate Tribunal for its decision

5. Provi so appended to Section 68-C prior to its anmendment stood as
follows :

"Provi ded that no property shall be forfeited under

this Chapter, if such property was acquired by a

person to whomthis Act applies before a period of

six years fromthe date on which he was charged

for an offence relating to illicit traffic."

Section 68-C, after the amendnent, reads as under
"Section 68C - Prohibition of holding illegally
acqui red property\027(1) As fromthe
conmmencement of this Chapter, it shall not be
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| awful for any person to whomthis Chapter applies
to hold any illegally acquired property either by
hi nsel f or through any other person on his behalf.
(2) Where any person holds any illegally acquired
property in contravention of the provisions of sub-
section (1), such property shall be liable to be
forfeited to the Central Governnment in accordance
with the provisions of this Chapter:

Provi ded that no property shall be forfeited under
this Chapter if such property was acquired, by a
person to whomthis Act applies, before a period of
six years fromthe date he was arrested or agai nst
whom a warrant or authorisation of arrest has been
i ssued for the commission of an offence

puni shabl e under this Act or fromthe date the
order or detention was issued, as the case may be."

| ndi sputably, the Act was amended by Act No.9 of 2001 with effect
from 2.10.2001.
6. An_application purported to be for rectification having regard to the
sai d anendrment, was filed by the appellant before the Appellate Tribunal
inter alia, praying therein for setting aside its order dated 15.2.1999 as al so
the order of the conpetent authority dated 20.10.1997.

7. In the said purported application for rectification, the appellant raised
the follow ng contentions :
1. That prior to coming into force of the said Act, the Conpetent

Aut hority had no jurisdiction to initiate any proceedi ng under the said
Act against a citizen of India who had been residing out of the

country.

2. That the proviso, as it stood prior to anendnent, was ultra vires
Article 14 of the Constitution of India.

The said application was di smssed by the Appellate Tribunal by an
order dated 20.6.2002. A wit petition was filed theragai nst before the
Bonbay Hi gh Court which was marked as wit petition No.1283 of 2002.

By reason of the inpugned judgnment, the said wit petition has been
di sm ssed
8. M. Raju Ramachandran, |earned senior counsel appearing on behalf
of the appellant, at the outset, did not press the first contention raised before
the Appellate Authority as al so before the H gh Court.

The | earned counsel, however, would subnmit that a classification

made in a statute by way of under inclusion wuld not validate the proviso

to Section 68E of the Act as it stood prior to 2001 insofar as there did not
exi st any valid or cogent reason for not providing the period of Iimtation of
six years in respect of a person who was charged for commi ssion of an

offence relating to illicit traffic vis-‘-vis a person who is sought to be
det ai ned under a preventive detention.
9. The | earned counsel would submit that the show cause notice did not

contain any reason which was required to be recorded in'terns of Section
68E read with Section 68H of the NDPS Act, and, thus, the inpugned
j udgrment cannot be sustai ned.

Admittedly, the order of the Appellate Authority was the subject
matter of the wit petition. The contentions raised herein were not raised
before the said Authority or before the Hi gh Court.. The order of the High
Court dated 15.12.1999 attained finality.

The flats in question stood forfeited to the State Governnent. The

sai d proceedi ngs cannot be pernitted to be reopened.

10. Only because in relation to the bank accounts, the matter was
remanded, during pendency whereof, the proviso appended to Section 68C

was inserted, the sanme by itself, in our opinion, wuld not give rise to

anot her cause of action so as to enable the appellant to raise the contentions
whi ch he could and ought to have raised in the earlier proceedings.

The principle of 'Constructive Res Judicata', it is trite, applies also to

a wit proceeding. Furthernore, admttedly such a contention has not been

rai sed even in the second wit application. The documents which were
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necessary to be taken into consideration for determ ning the said question
are also not before us. W, therefore, are of the opinion that it is not
possible for us to go into the said question

11. The ' Proviso’ appended to Section 68C was in the statute book since
1989. Appellant’s husband was served with an order of detention as far

back as in the year 1994. The notice under Section 68D of the Act was

i ssued in the year 1995.

12. Only because at a later stage, a period of limtation was prescribed for
initiation of proceedings for forfeiture of the properties, the sanme, in our
opinion, by itself would not be sufficient to arrive at a conclusion that the
same attracts the wath of Article 14 of the Constitution of India.

13. It is nowwell settled that validity of a statute can be upheld if there
exists a valid and reasonabl e classification therefor, being based upon the
substantial distinction bearing a reasonable and just relation with the object
sought to be attained.

14. In this regard, we nmay notice sone well settled |legal principles. A

| aw may be constitutional even though it affects an individual. There exists
a presunption in favour of the constitutionality of an enactment. The burden
of proof that the legislation is unconstitutional is upon the person who
attacks it, save and except the cases where, inter alia, arbitrariness appears
on the face of the statute and the burden of proof in regard to
constitutionality of the statute is on the State. The principle of equality
woul d not mean that every law must have universal application for al

persons who, by nature, attainment or circunstances, are in the same

posi tion.

15. A law is anmended by the Parlianent having regard to its experience. It
is a mtter of legislative policy and for that purpose nmere inequality cannot
be the sole factor for determ ning the constitutionality of the inpugned
provi si on.

16. VWereas Article 14 forbids classification, it is trite, it does not forbid
reasonabl e classification. {See MP. Rural Agriculture Extension Oficers
Association v. State of MP. & Anr. [(2004) 4 SCC 646]; and State of Bihar

& Ors. v. Bihar State +2 Lecturers Associations & O's. [(2007) 7 SCALE

697] }.

17. This court in State of West Bengal v. Anwar Ali Sarkar [AIR 1952 SC
75] as also Ram Krishna Dalma v. Shri Justice S.R Tendol kar & Ors. [1959
SCR 279], categorically laid dowmn the twin test of classification. The
classification, however, should be based on reasonabl e and rationa
differentia and shoul d not be arbitrary.

18. It is not a case where validity of the statute itself is in question
Odinarily, a statute providing for ’'under inclusion” would not be held to be
attracting the wath of Article 14. A Constitution Bench of this Court held
so in State of Gujarat & Anr. v. Shri Ambika MIIls Ltd. & Anr. [(1974) 4

SCC 656], in the follow ng words:

"54. A reasonable classification is one which

i ncludes all who are simlarly situated and none

who are not. The question then is: what does the

phrase "simlarly situated" nean? The answer to

the question is that we nust | ook beyond the

classification to the purpose of the law. A

reasonabl e classification is one which includes al

persons who are simlarly situated with respect to

the purpose of the law. The purpose of a | aw nay

be either the elimnation of a public mschief or the

achi evenent of sone positive public good.

55. A classification is under-inclusive when al

who are included in the class are tainted with the
m schief but there are others al so tainted whomthe
classification does not include. In other words, a
classification is bad as under-inclusive when a
State benefits or burdens persons in a manner that
furthers a legitinmte purpose but does not confer
the sane benefit or place the sane burden on

others who are simlarly situated. A classification
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is over-inclusive when it includes not only those
who are simlarly situated with respect to the

pur pose but others who are not so situated as well.
In other words, this type of classification inposes
a burden upon a w der range of individuals than

are included in the class of those attended with

m schief at which the law ains. Herod ordering the
death of all male children born on a particul ar day
because one of them would sone day bring about

hi s downfall enployed such a classification

56. The first question, therefore, is, whether the
excl usi on of establishnents carrying on business

or trade and enploying | ess than 50 persons nakes
the classification under-inclusive, when it is seen
that all factories enploying 10 or 20 persons, as
the case may be, have been included and that the

pur pose of the lawis to get in unpaid

accumul ations for the welfare of the |abour. Since
the classification does not include all who are
simlarly situated with respect to the purpose of the
law, the classification mght appear, at first blush,
to be unreasonable. But the Court has recogni sed

the very real difficulties under which |egislatures
operate \027 difficulties arising out of both the
nature of the legislative process and of the society
which legislation attenpts perennially to re-shape
\027 and it has refused to strike down
indiscrimnately all legislationenbodying
classificatory inequality here under consideration.
M. Justice Holnes, in urging tol erance of under-
inclusive classifications, stated that such

| egi sl ati on should not be disturbed by the Court
unless it can clearly see that there is no fair reason
for the | aw which would not require with equa

force its extension to those whomit | eaves

unt ouched. What, then, are the fair reasons for

non- ext ensi on? What should a court do when it is
faced with a | aw naki ng an under-incl usive
classification in areas relating to econonic and tax
matters? Should it, by its judgnent, force the

| egi sl ature to choose between inaction or
perfection?"

The said ratio was followed by this Court in The Superintendent and

Remenbr ancer of Legal Affairs, Wst Bengal v. Grish Kunar Naval akha
and Ors. [(1975) 4 SCC 754, hol di ng:

"8. Otentines the courts hold that under-inclusion
does not deny the equal protection of |aws under
Article 14. In strict theory, this involves an
abandonnent of the principle that classification
must include all who are simlarly situated with
respect to the purpose. This under-inclusion is

of ten expl ained by saying that the legislature is
free to renedy parts of a mschief or to recognize
degrees of evil and strike at the harmwhere it
thinks it nmost acute.”

It was furthernmore held
"10. There are two main considerations to justify
an under-inclusive classification. First,
adm ni strative necessity. Second, the |egislature
m ght not be fully convinced that the particular
policy which it adopts will be fully successful or
wi se. Thus to denmand application of the policy to
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all whomit mght logically enconpass woul d

restrict the opportunity of a State to nake
experiment. These techniques woul d show t hat

some sacrifice of absolute equality may be

required in order that the | egal system may
preserve the flexibility to evol ve new solutions to
soci al and econom c probl ens. The gradual and

pi eceneal change is often regarded as desirable

and legitimate though in principle it is achieved at
the cost of sonme equality. It would seemthat in
fiscal and regulatory matters the court not only
entertains a greater presunption of
constitutionality but also places the burden on the
party challenging its validity to showthat it has no
reasonabl e basis for nmaking the classification."

19. The statute deals with an econom c aspect of the matter. The

pur ported object for which such a statute has been enacted nmust be noticed
in interpreting the provisions thereof. The nexus of huge anobunt of noney
generated by drug trafficking and the purpose for which they are spent is
wel | known. Harsh laws, not only for punishing the drug traffickers but also
for preventive detention, if the conditions therefor are satisfied, were nade.
Necessity was felt for introduction of strict measures so that noney earned
fromthe drug trafficking by the persons concerned may not continue to be

i nvested, inter alia, by purchasing noveable or inmmoveabl e properties not
only in his own name but also in the nanmes of his near relatives.

This case, itself throws sufficient light as to why the Parlianent

thought it fit to exclude the applicability of the provisions of the period of
[imtation in the matter of initiation of proceedings for forfeiture of
properties.

20. The Union of India and the State of Maharashtra have not been able to
serve even the order of detention upon the husband of the appellant. There
may be a | arge nunmber of other cases of that nature.

A person m ght have committed only one tine offence, another not

only may be an offender but also m ght have been indul ging in drug
trafficking for a long time. Wereas in the forner an order of preventive
detention may not be necessary, in case of the latter, it may be found to be
necessary. The distinction although appears to be fine, but real

21. This Court in Re : The Special Courts Bill, 1978 [(1979) 1 SCC 380,
hel d that the of fences which were enmergency related forma class of

of fences, stating

"72. As long back as in 1960, it was said by this

Court in Kangsari Haldar that the propositions

applicable to cases arising under Article 14 "have

been repeated so many tinmes during the past few

years that they now sound al nost platitudi nous".

VWhat was considered to be platitudi nous sone 18

years ago has, in the natural course of events,

beconme even nore platitudi nous today, especially

in view of the aval anche of cases which have

flooded this Court. Many a | earned Judge of this

Court has said that it is not in the formulation of

principles under Article 14 but in their application

to concrete cases that difficulties generally arise.

But, considering that we are sitting in a |arger

Bench than some which decided sinilar cases

under Article 14, and in view of the peculiar

i mportance of the questions arising in this

ref erence, though the questions thensel ves are not

wi t hout a precedent, we propose, though

undoubtedly at the cost of some repetition, to state

the propositions which energe fromthe judgnents

of this Court insofar as they are relevant to the

deci sion of the points which arise for our

consi derati on. Those propositions may be stated
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t hus:

The Court noticed as many as thirteen propositions, sonme of which
are:

"(2) The State, in the exercise of its
government al power, has of necessity to

nake | aws operating differently on different
groups or classes of persons withinits

territory to attain particular ends in giving
effect to its policies, and it nust possess for

that purpose | arge powers of distinguishing

and cl assi fying persons or things to be

subj ected to such | aws.

(3) The constitutional comand to the State to
af ford equal protection of its |aws sets a goa
not attainable by the invention and

application of a precise formula. Therefore,
classification need not be constituted by an
exact or 'scientific exclusion or inclusion of
persons or _things. The courts shoul d not

i nsi st on del usi ve exactness or apply
doctrinaire tests for determning the validity
of classification in any given case.
Classification is justified if it is not pal pably
arbitrary.

(4) The principle underlying the guarantee of

Article 14 is not that the sanme rules of |aw

shoul d be applicable to all persons wthin

the Indian territory or that the same

remedi es shoul d be nade available to them
irrespective of differences of circunstances.

It only neans that all persons simlarly
circunstanced shall be treated alike both in
privileges conferred and liabilities inposed.
Equal | aws woul d have to be applied to al

in the same situation, and there should be no
di scrim nati on between one person and

another if as regards the subject-matter of

the legislation their position is substantially

the sane.

(5) By the process of classification, the State
has the power of determ ning who should be
regarded as a class for purposes of

legislation and in relation to a | aw enact ed

on a particular subject. This power, no

doubt, in sone degree is likely to produce

some inequality; but if a law deals with the
liberties of a nunmber of well defined classes,
it is not open to the charge of denial of equa
protection on the ground that it has no
application to other persons. Cassification

thus nmeans segregation in classes which

have a systematic relation, usually found in
conmon properties and characteristics. It

postul ates a rational basis and does not nean
her di ng toget her of certain persons and

classes arbitrarily.

XXX XXX XXX
(11) Classification necessarily inplies the
maki ng of a distinction or discrimnation

bet ween persons classified and those who

are not menbers of that class. It is the
essence of a classification that upon the

cl ass are cast duties and burdens different
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fromthose resting upon the general public.

I ndeed, the very idea of classification is that
of inequality, so that it goes w thout saying
that the nere fact of inequality in no manner
determ nes the matter of constitutionality.”

22. In view of the settled legal position as noticed above, we are of the
opi nion that no case has been made out for us to invoke Article 14 of the
Constitution of India so as to hold that the proviso amended in the year 2001
shall also apply to the present category of cases. Accordingly, the appeal is
di smissed with costs. Counsel’s fee assessed to Rs.50,000/- (Rupees fifty

t housand only)




