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IN THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 3042 CF 2004
COW SSI ONER OF CUSTOMS
AHVEDABAD ... APPELLANT
VERSUS
M S. ESSAR STEEL LTD. .. . RESPONDENT
JUDGMENT
R F. Narinman, J.
1. In this appeal we are concerned with the addition in

the value for assessnent to custons duty of charges paid

by the respondent to Met Chem Canada Inc. for supply of

techni cal services required for setting up and
conmi ssioning a plant for the nanufacture of Hot Rolled

Steel Coils in India. An agreenent dated 13.4.1991 was

entered into between the respondent and Met Chem Canada

Inc. to associate Met Chem Canada Inc. as a technica

consultant to render technica

services in relation to inplenmentation of a project to

set up a plant in India for production of Hot Rolled

Steel Coils and Strips. Under clause 1.1.6 ‘plant’ is
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defined as:
Reason:

"1.1.6 . "Plant" shall nean the integrated

steel plant having an estinmated annual capacity

of Ei ght Hundred Thousand Tonnes (800,000 MT.)
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of hot rolled steel coils and strips or such

ot her enhanced capacity as may be agreed

bet ween the parties, to be located at Hazira,
Qujarat, India and as described in Annexure 1
" PLANT UNITS attached hereto and made
t her eof ; "



Project is defined as:

"1.1.8. "Project" shall nmean the design
procur enent, construction, erection and
start-up of the plant."

The nmost material clause of the agreenent relates to
the scope of supply which is contained in clause 2, which

reads as under: -

"2.0. SCOPE OF SUPPLY:

2.1. Techni cal consul t ant shal | render
fol |l owi ng engi neering and ot her techni ca
Services from outside India;

2.1.1. Project Engineering Services:

Techni cal Consul t ant shal | act as
techni cal coor di nat or for t he successfu
setting up, commssioning of all the facilities
and achi evi ng established operations of the
Pl ant . Techni cal Consultant shall coordinate
all technical matters such as, but not limted
to studying various alternative specifications
and processes for t he Pl ant and for
manuf act uri ng of Pr oduct s; maki ng
reconmendation for the nost suitable and
economi ¢ process, final detailed specifications
and processes for the selected route, advising
as required regardi ng technical proposals from
various suppliers, and Contractors for the
supply of the Plant and equi pnent, and the
erection thereof at the Site, including civi
engi neering, desi gns, construction and
installation of project utilities necessary for
the successful setting up of the plant;
carrying out the detail ed project engineering
i ncluding giving approvals for the various
construction and Pr oj ect i mpl ement ation
activities, engineering draw ngs, nethods of
construction, etc.

2.1. 2. Supervi sion and Monitoring of the
Proj ect:

Techni cal Consul tant shall provide advice

regarding the activities in connection with the
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setting up of the plant fromthe technol ogy,
costs and time schedul e angl e.

2.1.3. Arrangenent for Training of ESSAR s
Enpl oyees- out si de | ndi a. Techni cal Consul t ant
shal | be responsible for arranging for up to
two hundred (200) man nmonths of training of
(operating, maintenance and nanagenent) ESSAR
enpl oyees at Steel Plant with proven technica
capabilities in appropriate fields, outside

I ndia. Specific subjects, duration of training
for each subject and nunmbers of trainees in
each group shall be nutually agreed upon in
witing. All travel I i ng, l'iving and
m scel | aneous expenses of ESSAR enpl oyees in
relation thereto shall be for ESSAR s account.

2.1. 4. Assi stance in transfer of technol ogy:
Techni cal consultant shall select appropriate
subcontractor/contractors dependi ng on the

source of technol ogi es and organi ze transfer to
ESSAR of technol ogy necessary for successfu



operation and mai ntenance of the Plant.
2.1.5. Procurement support services:

Techni cal Consul t ant shal | provi de
procurenent support Services for procurenent of
Equi prent in India such as assistance in
finalization of lists, specifications and sizes
and configuration of equipnment to be purchased,
listing of suitable vendors, floating of
inquiries, scrutiny of quotation received,
assistance in negotiations with the Suppliers
and in finalisation of order, pre-dispatch
i nspection and witnessing of tests, etc."

As a consideration for the above scope of supply to
be provided, the technical consultant was to be paid a
fee of DM 78, 950, 000 (Seventy Eight MIIlion N ne
Hundred Fifty Thousand Deut sche Marks). Since a large
part of the argunents turned on clause 9, it is set out

in full herei nbel ow

"9.0. PATENTS

9.1. The Techni cal Consul t ant make no
representation or warranty that any process,
equi prent or facilities which nmay be

recommended by the Technical Consultant in

respect to the Project can be enpl oyed,

operated in India or otherw se used w thout
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infringing any patent, trademark, or other

i ndustrial property right of any third party in
respect of the sane. ESSAR acknow edges t hat
the Technical Consultant shall not be liable in
the event of clains agai nst ESSAR by any ot her

party for such infringenent and shall indemify
t he Techni cal Consul t ant agai nst such
liability. The Techni cal Consul tant shal

intimate, if however, it knows or becones aware

that any process, equipnment or facilities

recommended by the Technical Consultant is/are

the subj ect of patents, tradenmarks, or other

i ndustrial property right of any other conpany,

i ndi vi dual or association

9.2. The Copy right in al | docunent s
(including, but not limted to conputer data,
specifications, drawi ng and plan supplied by

ESSAR, shall remain with ESSAR if originally

owned by ESSAR

9.3. The Technical Consultant nmay own and

possess patents, know how, copyrights, and

other intellectual property rights with respect

to the Plant and its operation and nmai ntenance

and/ or the Products, which will be disclosed by

t he Technical Consultant to ESSAR, to the

extent required as per the Scope of Services

for t he pur pose of this Pr oj ect, whil e
rendering Servi ces to ESSAR under this
Agreenent. ESSAR may di scl ose such infornmation

to other parties concerned for the Project only

to t he ni ni num ext ent necessary for
i mpl ement ati on secrecy accept abl e to al |
parties concerned prior to disclosure of

i nformati on. Ownership of any and all the



patents, know how, copyrights and ot her
i ntellectual property rights shal | remain
vested in the Technical Consultant or its
subcontractors, as applicable, and ESSAR shal
secure and ot herwi se protect such patents,
know how, copyrights and other intellectua
properties and keep t hem secr et and
confidential .
9.4. Nothing contained in the Agreenent shal
be construed to nean that such patents,
know how, copyrights and other intellectua
properties (referred to as the "Technica
Information" in the Agreenment) will be granted
or transferred to ESSAR unl ess ot herw se
specified in the Agreenents.
9.5. ESSAR shall take all reasonable neasure to
avoi d di sclosures of the Technical |nformation
to any third party and shall disclose the said
Technical Information to third parties only to
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the extent nmentioned in O ause 9.3 above.

ESSAR shal |l use the Technical information only
for the purpose of the execution of the Project
and simlar projects owned by ESSAR and its
associ ate conpanies in India. For the purpose
of this clause, an associate company w |l rmnean
a conpany which holds nore than 30% of the
equity capital of ESSAR or a conpany in which
ESSAR hol ds nore than 30% of the equity

capital
9.6. ESSAR shall be the owner of that portion
of al | docunent s, dr awi ngs, pl ans, and

specifications originally created by the
Techni cal consultant specifically pursuant to
thi s Agreemnent. The Techni cal Consul tant may
keep copies of all docunents, draw ngs, plans
and specifications and use them"

By a supplenentary agreenent, the nmain agreenent of
13.4.1991 was added to, the main difference being that

the plant woul d now be having an estimted capacity of

16, 00, 000 tonnes instead of 8, 00,000 tonnes. Fur t her

the lunp sum fee payabl e was increased by DM 15, 0050

MI1lion making the total lunmp sumfee an anount of DM 94
M 11ion.
2. The services agreenent is separate fromthe nain

agreenment for setting up the said plant in India.

mai n agreenent is contained in a purchase order dated
21.6.1991. The material clauses of the said purchase
order are that for a plant of a capacity of 8,00,000
tonnes capacity per year, the total CIF price payable
woul d be US$ 163, 000, 000. A liquidated danages cl ause

contained in clause 13 of the purchase order provides

The



I i qui dat ed damages for delay and/or failure to achieve
per f or mance. Thi s pur chase or der was anended by a

purchase order dated 28.7.1992 by which the CIF price of
6

t he sai d st eel pl ant was revi sed to uss 169, 700, 000

This was in view of the fact that the plant capacity as

st at ed earlier had been doubl ed, and a sponge

manuf acturing plant of a capacity of one mllion tonnes
which was originally to be sold was now del eted

3. Vide a show cause notice dated 20.7.1993, Revenue

iron

demanded t he sum  of DM 78. 95 MI1lion bei ng techni ca

know how charges whi ch ought to be added to the sum of
Us$169, 700, 000. In their reply to the show cause notice
the respondent stated that none of the provisions of Rule
9 of the Custons Valuation (Determ nation of Price of
| nported Goods) Rul es of 1988 would apply as no paynent
is made for technical services as a condition of sale of
i mported goods. In any event, t he agr eenent
t echni cal servi ces is to be per f or ned in
post-i nportation and, t her ef or e, woul d have
excluded fromthe value to be taken into account at the
time of inport.
4. The Conmi ssi oner of Cust ons by an or der
31.1.2002 added a sumof DM 78 MIlion on the foll ow ng
basi s:

"31. Since, t he contract for techni ca

consul tancy was signed before the purchase

order placed, it is evident that the paynent

made on account of the technical consultancy

agreenment is a condition of sale of inported

goods. Even though, this aspect has not been

covered in t he agr eement for technica

consultancy as at the tinme of signing this

agreenent the purchase order was not placed to

Ms. Metchem Inc. Canada. However, such an

7
hi gh amount of DM 78 mllion has to be

necessarily linked with the value of the
purchase order which was US$ 169 nillion placed

subsequent|y. At the tine of signing of
agreenment both the parties fully understood
that they will be signing another agreenment on

subsequent date relating to the sale of plant

for
I ndi a

to be

dat ed



and machi nery. Nobody is going to pay DM 78
mllion in vacuumif the other agreenent does
not materialize. Thus, | find that these two
paynents were not independent to each other but
the buyer has no option but to buy nmachinery
once they have made conmtnent for technica
servi ces. Therefore, | have no doubt in ny

m nd that the paynent made as per the technica
consul tancy agreenent is a condition of sale of
i mported goods. "

5. An appeal by the respondent to CEGAT succeeded, and
CEGAT by its judgnent dated 24.6.2003 set aside the order
of the Conmi ssioner holding that the plant could have

been set up and could run without the supply of technica
know edge. Secondly, the fact that the technical supply

agreenent was signed prior to the agreenent for supply of

machi nery woul d not be rel evant. The judgnent of this
Court in Col | ect or of Cust ons (Preventive) V. Essar
GQuj ar at Ltd., (1997) 9 SCC 738, was di stingui shed on

facts in reaching the aforesaid concl usion

6. Shri Neer aj Kaul , | ear ned Addi ti onal Solicitor
General argued before us that the case is, on facts,

covered by the judgnent in Essar Qujarat’s case (supra).

According to him on a conjoint reading of the purchase

order for suppl y of t he pl ant and t he agr eenent for
technical services it is clear that paynents are nade

under the technical services agreement as a condition for

the sale of the inported plant which cannot be set up
8

wi t hout the technical services to be provided. In reply,
Shri Bagaria, |earned senior advocate appearing on behal f

of the respondent, took us through the said agreenents

and contended that it was clear that paynents made under

the technical services agreenent were not as a condition

of sal e of t he pl ant. Furt her, t he Essar Guj ar at
j udgnent t ur ned on its own facts whi ch are
di sti ngui shabl e, and sever al ot her j udgnent s of this

Court in fact conclude the matter in his favour
7. W have heard | ear ned counsel for t he parties.

Section 14 of the Custons Act, 1962 as it stood at the



relevant tinme is as foll ows:

custons duty is chargeable on goods by reference to their

"14. Val uation of goods for purposes of
assessnent.--(1) For the purposes of the Custons
Tariff Act, 1975 (51 of 1975), or any other |aw
for the time being in force whereunder a duty
of custons is chargeabl e on any goods by
reference to their value, the value of such
goods shall be deened to be the price at which
such or like goods are ordinarily sold, or
offered for sale, for delivery at the tinme and
pl ace of inportation or exportation, as the
case may be, in the course of internationa
trade, where--

(a) the seller and the buyer have no interest
in the business of each other; or

(b) one of themhas no interest in the business
of the other,

and the price is the sole consideration for the
sale or offer for sale:

Provi ded that such price shall be cal cul ated
with reference to the rate of exchange as in
force on the date on which a bill of entry is
presented under Section 46, or a shipping bil

or bill of export, as the case may be, is
presented under Section 50.

(1-A) Subject to the provisions of
sub-section (1), the price referred to in that
sub-section in respect of inported goods shal
be determined in accordance with the rul es nade
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in this behalf.

(2) Not wi t hst andi ng anyt hi ng contained in
sub-section (1) or sub-section (1-A), if
the Board is satisfied that it is necessary or
expedient so to do, it may, by notification in
the Oficial Gazette, fix tariff values for any
class of inported goods or export goods, having
regard to the trend of value of such or like
goods, and where any such tariff values are
fixed, the duty shall be chargeable with
reference to such tariff val ue.

(3) For the purposes of this section--

(a) ‘rate of exchange’ neans the rate of

exchange- -
(i) deternined by the Board, or
(i) ascert ai ned in such manner as

the Board may direct,

for the conversion of Indian currency into
foreign currency or foreign currency into

I ndi an currency;

(b) "foreign currency" and "Indian currency"
have t he meani ngs respectively assigned to them
in clause (m and clause (q) of Section 2 of

t he Forei gn Exchange Managenent Act, 1999 (42
of 1999)."

A cursory reading of the Section nakes it clear that

value at a price at which such goods or |ike goods are

ordinarily sold or offered for sale at the time and pl ace

of

i mportation in t he course of i nternationa

trade.



This would nean that any amount that is referable to the

i mported goods post-i nportation has necessarily to be
excl uded. It is with this basic principle in mnd that

the rul es made under sub-cl ause 1(A) have been franed and

have to be interpreted.

8. Under the Custons Valuation (Determ nation of Price

of | mport ed Goods) Rul es of 1988, Rul e 2(f) defi nes

"transaction value" as the val ue determnmi ned i n accordance

with Rule 4 of these Rules. Rule 4(1) in turn states
10

that the transaction value of inported goods shall be the
price actually paid or payable for the goods when sold

for export to I ndi a, adj usted in accordance with
provisions of Rule 9 of these Rules. Rule 9 of the Rules

is set out hereinbel ow -

"9. Cost and services. - (1) In determning the
transaction value, there shall be added to the
price actually paid or payable for the inported
goods, -

(a) The follow ng cost and services, to the
extent they are incurred by the buyer but are
not included in the price actually paid or
payabl e for the inported goods, namnely:-

(i) Comm ssions and brokerage, except buying
conmi ssi ons;

(ii) The cost of containers which are treated
as being one for custons purposes with the
goods in question;

(riti) The cost of packing whet her for

| abour or materials;

(b) The val ue, apportioned as appropriate, of
the followi ng goods and services where supplied
directly or indirectly by the buyer free of
charge or at reduced cost for use in connection
with the production and sale for export of

i nported goods, to the extent that such val ue
has not been included in the price actually
pai d or payable, nanely:-

(i) Materials, conponents, parts and sinilar
items incorporated in the inported goods;

(ii) Tools, dies, nmoulds and simlar itenms used
in the production of the inported goods;

(i) (i) material s consuned in t he
production of the inported goods;

(iv) Engineering, developnent, art work, design
wor Kk, and pl ans and sket ches undert aken
el sewhere than in India and necessary for the
production of the inported goods;

(c) Royalties and licence fees related to the

i mported goods that the buyer s required to
pay, directly or indirectly, as a condition of
the sale of the goods being valued, to the
extent that such royalties and fees are not



included in the price actually paid or payable.
(d) The value of any part of the proceeds of
any subsequent resale, disposal or use of the
i mported goods that accrues, directly or

11

indirectly, to the seller

(e) all other paynents actually nmade or to be
made as a condition of sale of the inported
goods, by the buyer to the seller, or by the
buyer to a third party to satisfy an obligation
of the seller to the extent that such paynents
are not included in the price actually paid or
payabl e.

9(2) XX XXX

9(3) Additions to the price actually paid or
payabl e shall be nmade under this on the basis
of objective and quantifiabl e data.

9(4) No addition shall be nmade to the price
actually paid or payable in determ ning the
val ue of the inported goods except as provided
for inthis rule."

A reading of Rule 4 and Rule 9 nmakes it clear that
only those costs and services that are actually paid or

payabl e for inported goods pre-inport are to be added for

t he pur pose of det ermi ni ng t he val ue of t he i mported
goods. In t he pr esent appeal , argunent s have veer ed
around t he applicability of Rul e 9(1)(e). In this

appeal, we are concerned only with the first part of Rule

9(1)(e). The narrow question that arises before us is

whet her t he paynent made for t he techni cal services
agreenment is to be added to the value of the plant that

is inported i nasmuch as such paynment has been nmade as a

condition of sale of the inported plant.

9. On an anal ysis of the technical services agreenent

dated 13.4.1991, it is clear that the respondent has only

associ at ed Met Chem Canada I nc. as a t echni ca
consul tant. There is no transfer of know how or patents

trademar ks or copyright. What is clear is that technica

services to be provi ded by12 Met Chem Canada I nc. is

basically to coordinate and advise the respondent so that

the respondent can successfully set up, conm ssion and

operate the plant in India. It will be noticed that
coordi nation and advice is to take place post-inportation

in order that the plant be set up and commissioned in



I ndi a. In fact, all the clauses of this agreenment make
it clear that such services are only post-inportation
Clause 9 on which a large part of the agreenents ranged
again makes it clear that ownership of patents, know how,
copyright and other intellectual property rights shal

remai n vested in the technical consultant and none of

t hese will be transferred to t he respondent .

respondent becones owner of that portion of docunents,
drawi ngs, plans and specifications originally created by
the technical consultant pursuant to the agreenent.
again refers only to docunents, drawi ngs etc. of setting
up, commi ssioning and operating the plant, all of which

are post-inportation of the plant into India.

10. In fact, cl ause 13 of t he pur chase order

21.6.1991 is inportant in that |iquidated danages are

only payable for delay in comm ssioning the plant and for

failure to achieve the stipul ated perfornance, both of

whi ch are post-inportation activities.

11. Anot her t hi ng to be noti ced is t hat a
r eadi ng of t he techni cal services agr eenent
purchase order do not lead to the conclusion that the

techni cal services agr eenent is in any
13

pre-condition for the sale of the plant itself. On the
contrary, as has been pointed out above, the technica

services agreenent read as a whole is really only to
successfully set up, conmission and operate the plant

after it has been inported into India. It is clear
therefore, that clause 9(1)(e) would not be attracted on

the facts of this case and consequently the consideration

for the technical services to be provided by Met Chem

Canada Inc. cannot be added to the value of the equi pnent

inmported to set up the plant in India.
12. And now to the case | aw Col | ect or of Cust ons

(Preventive) v. Essar CGujarat Ltd., (1997) 9 SCC 738, was

The

Thi s

dat ed

conj oi nt

and

Way

t he



strongly relied upon by Shri Neer aj Kaul
judgnent related to the question whether |icence fees
payabl e shoul d be added to the invoice value of a plant
that was inmported into India on an as is where is basis.
The agreenment in that case was expressly subject to two
conditions, the second of which was the obtaining of a
transfer of the operation licence of the plant from M s.

M drex of the United States. The judgnent states:

"These facts go to show that it was essenti al
for EGL to have a licence from Mdrex for
wor ki ng of the plant. M. Salve has argued that
it may have been essential for the EG to have
this licence in order to nmake the plant fully
and effectively operational but it was not a
condition of sale of the plant. It was quite an
i ndependent contract. Froma plain readi ng of
the agreement with TIL, it appears that the
overriding clause may have been inserted to
protect EG but nonetheless it was a condition
of sale. If this condition was not fulfilled,
the sale woul d have fallen through. Moreover
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it appears that the plant w thout M drex
Iicence woul d have been of no value at all. EG
had purchased the plant on "as is where is"
basis. But in order to operate the plant, it
was essential to have a licence fromMdrex."
(page 742)

A chart setting out t he services to
outside India is supplied at page 744 of the judgnment as

f ol |l ows:
" SERVI CES TO BE PROVI DED OUTSI DE | NDI A

10.1.1 Process l'i cence and
allied t echni cal Mar ks)
servi ces

10.1.1 Process I'icence fee DM 20, 00, 000
.1 payabl e to M DREX sum
Corporation for t he
right to use t he
M dr ex process and
patents

The

be

DM

said

provi ded

(CGer man

| unp

10.1.1 Cost of techni cal DM 1, 01, 00, 000 | unp

.2 services provi ded sum
under Article 3 in
connection with M drex
process

Techni cal Services

10.1.2 Paynment for DM 2, 31, 00, 000 | unp

.1 engi neering and sum
consultancy fee as



speci fied under this
agr eenent

10.1.2 Paynent for DM 22, 00, 000
. 2. t heoretical and sum

practi cal training

out side India

Tot al DM 3, 74, 00, 000 | unp

sum

The Court held that the anpbunt of 20 Lakh Deutsche
Mar ks and 101 Lakh Deutsche Marks were both payable for

the right to use Mdrex process and patents. In short,
15

these anounts were payable for the transfer of technol ogy

under a process l'icence agr eenent

ent er ed

M dr ex. The judgnent states that w thout such |licence

the plant could not be operated at all by the inporter
wi t hout the technical know how from M drex.

the plant could not be operated or be made functional
This being the case, since these ambunts had to be paid
before the plant could at all be set up, these anpunts
woul d be added to the value of the inported plant.

13. However, so far as the sum of 231 Lakh Deutsche
Mar ks is concer ned, since this
engi neering and t echni cal consul t ancy

comm ssion the plant in India, this anbunt woul d have to

was

to

| unp

I n any case,

paynent

set

be excl uded. This Court held that 10% of this anount

only should be added to the value of the plant as the

pl ant had been sold abroad on an as is where is basis and

needed to be dismantl ed abroad before it was ready for

delivery in I ndi a. Qovi ousl y, t herefore

attributable to a pre-inmport stage.

of 22 Lakh Deutsche Marks payable for theoretical and

practical training of personnel outside India again could

not be added as this anmount woul d

attributable to trained personnel who would be used in
the  comm ssioning and operation of

woul d, therefore, be attributable to

Furt her,

t he

this

presumabl y

pl ant,

into

up

10%

t he anount

whi ch

a post-inportation

W th

for

and

is

be



event . Thus, properly read, t he j udgnent

Qujarat’s case actually supports the respondent in that
16

t he paynent for engi neering and techni ca
services in India cannot be added to the val ue of the

i mported plant. Al'so, in the present case, there is no

in

consul t ancy

transfer of technol ogy under a license. Therefore, no

question arises as to whether wi thout such license the
plant to be set up in India could be operated at all

The judgnment al so concludes in favour of the respondent

t he fact t hat al | anount s payabl e for training of

personnel outside India cannot be added to the val ue of

the pl ant.

14. In Tata Iron & Steel Co. Ltd. v. Comm ssioner of
Central Excise & Custons, Bhubaneswar, Oissa, (2000) 3

SCC 472, a protocol had been signed between the seller

and t he I ndi an pur chaser whi ch stated t hat
price will be the price for the inported equi pnent plus

the price for "engineering"

The Tribunal in the said case added the anount of
"engi neering" to arrive at t he val ue of t he
goods. This Court reversed the Tribunal by relying upon
Rul e 12 of the Custons Valuation (Determ nation of Price

of Inported Goods) Rules, 1988 which reads as foll ows:

"12. Interpretative Notes. - the interpretative
notes specified in the Schedule to these rules
shall apply for the interpretation of these
rules.”

The relevant interpretative note which was relied

upon is inportant and reads as foll ows:
17

"Note to Rule 4
Price actually paid or payable

The price actually paid or payable is the
total paynment made or to be nmade by the buyer
to or for the benefit of the seller for the

i mported goods. The paynent need not
necessarily take the formof a transfer of

noney. Paynment nay be nmade by way of letters

of credit or negotiable instrunents. Paynment

may be nmade directly or indirectly. An exanple
of an indirect payment would be the settlenent

t he t ot al

i mported

Essar



by the buyer, whether in whole or in part, of a
debt owed by the seller.

Activities undertaken by the buyer on his
own account, other than those for which an
adjustnent is provided in Rule 9, are not
considered to be an indirect paynent to the
seller, even though they nmight be regarded as

of benefit to the seller. The costs of such
activities shall not, therefore, be added to
t he price actual ly pai d or payabl e in

determ ning the value of inported goods.

The val ue of inported goods shall not
i ncl ude t he fol |l owi ng char ges or costs,
provi ded that they are distinguished fromthe
price actually paid or payable for the inported
goods;
(a) Charges for construction, erection
assenbly, maintenance or technical assistance,
undertaken after inportation on inported goods
such as i ndustri al pl ant, machi nery or
equi prent ;
(b) The cost of transport after inportation
(c) Duties and taxes in India.
The price actually paid or payable refers to
the price for the inported goods. Thus the
flow of dividends or other payments fromthe
buyer to the seller that do not relate to the
i mported goods are not part of the custons
val ue. "

Rule 9(1)(e) was not attracted on facts. This Court

hel d:

"15. Cause (e) of sub-rule (1) of Rule 9 is
attracted when the followi ng conditions are
satisfied:

(i) there is a paynent actually nade or to be
made as a condition of sale of the inported
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goods by the buyer to the seller or to a third
party;

(ii) such paynent, if made to a third party,
has been made or has to be nade to satisfy an
obligation of the seller; and

(iii) such paynments are not included in the
price actually paid or payabl e.

16. It is nobody’'s case that the seller had an
obligation towards a third party which was
required to be satisfied by it and the buyer
(i.e. the appellant) had nade any payment to
the seller or to a third party in order to
satisfy such an obligation. The price paid by
the appellant for drawi ngs and technica
docunent s formng the subj ect-matter of
contract MD 301 can by no stretch of
i magi nation fall within the neaning of "an
obligation of the seller” to a third party.
There was al so no paynent nade as a condition
of sale of inported goods as such. Rule 9(1)(e)
al so, therefore, has no applicability.

17. So far as the Interpretative Note to Rule 4
is concerned it is no doubt true that the



Interpretative Notes are part of the Rules and
hence statutory. However, the question is one
of their applicability. The part of the
Interpretative Note to Rule 4 relied on by the
Tri bunal has been couched in a negative form
and is acconpanied by a proviso. It neans that
the charges or costs described in clauses (a),
(b) and (c) are not to be included in the val ue
of inported goods subject to satisfying the
requirenent of the proviso that the charges

wer e
pai d
part
read

di stingui shable fromthe price actually
or payable for the inported goods. This
of the Interpretative Note cannot be so
as to nean that those charges which are

not covered in clauses (a) to (c) are available
to be included in the value of the inported
goods. To illustrate, if the seller has
undertaken to erect or assenble the machinery
after its inportation into India and |evied
certain charges for rendering such service the
price paid therefor shall not be liable to be
included in the value of the goods if it has

been

paid separately and is clearly

di stingui shable fromthe price actually paid or
payabl e for the inported goods. Cbviously, this
Interpretative Note cannot be pressed into
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service for calculating the price of any

dr awi ngs or t echni cal docunent s t hough

separately paid by including themin the price
of inported equi pnents. Clause (a) in the third
para of the Note to Rule 4 is suggestive of
charges for services rendered by the seller in
connection with construction, erection etc. of

i nported goods. The val ue of docunments and

dr awi ngs etc. cannot be "char ges
constructi on, erection, assenbl y etc."
i mported goods. Alternatively, even on the view
as taken by the Tribunal on this Note, the
drawi ngs and docunents havi ng been supplied to
the buyer-inporter for use during construction
erection, assenbl vy, mai nt enance etc.
i mported goods, t hey wer e rel atabl e
post-inport activity to be undertaken by the
appel l ant. Such charges were covered by a
separate contract, i.e. contract MD 301. They
coul d not have been included in the val ue of

i mported goods nerely because the val ue of
docunents referable to inmported equi prents and
materials was mxed up with the val ue of those
docunents which were referable to equi pnent

whi ch was yet to be procured or inported or
manuf act ured by the appellant; the value of the
| atter category of docunents al so being neither
dutiabl e nor clubbable with the val ue of

i nported goods. The Tribunal has not doubted

t he genui neness of the contracts entered into
bet ween the appellant and SNP. Rather it has
observed vide para 10.2 of its order that
entering into two contracts (MD 301 and MD 302)
was a | egal necessity. The Tribunal has al so
stated that it was not recording any finding of
"skewed split-up". Shri Ashok Desai, the

| earned Seni or Counsel for the appellant has
poi nted out that under Chapter Headi ng 49.06 of
the Custons Tariff Act, 1975 plans and draw ngs
for engineering and industrial purposes being
originals dr awn by hand as al so

for
of

of
to

their



phot ographi ¢ reproducti ons on sensitised papers

and carbon copies thereof are declared free

from paynent of custons duty. Sub-rules (3) and

(4) of Rule 9 clearly provide that additions to

t he price actual |l y paid or payabl e are
perm ssi bl e under the Rules if based on

obj ective and quantifiable data and no addition

except as provi ded for by Rul e 9 is
perm ssible.”

15. I n Conmi ssioner of Custons (Port), Kolkata v. J.K
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Cor por ati on Li mted, (2007) 9 SCC 401, on facts
agr eenent there was itself in t wo parts, part

providing for licence, know how and technol ogy while part
(b) provi ded for suppl y of equi prent . Thi s
di stingui shed the judgnent in the Essar Qujarat case and

applied the judgnment in TISCO (supra) as follows:

"16. Reliance has been pl aced by M.
Radhakri shnan on a decision of this Court in
Essar Gujarat Ltd. [(1997) 9 SCC 738 : (1996)
88 ELT 609] In that case, the licence fee was
paid to the supplier of the plant and nachi nery
for a licence to operate the plant, which was
in reality nothing but was held to be an
additional price payable for the plant itself
and was, therefore, held to be includible in
its assessabl e value. It is in t he
af orenmenti oned fact situation, this Court held:
(SCC pp. 745-46, para 13)

"13[ 12]. Reading all these agreenents
together, it is not possible to uphold the
contention of M. Sal ve  that t he
precondition of obtaining a licence from

M drex was not a condition of sale, but a
clause inserted to protect EG.. Wthout a
licence fromMdrex, the plant woul d be of
no use to EG.. That is why this overriding
clause was inserted. This overriding
clause was clearly a condition of sale. It
was essential for EG to have this licence
fromMdrex to operate this plant and use
M drex technol ogy for produci ng sponge

iron in India. Therefore, in our view
obtaining a licence fromMdrex was a
precondition of sale. In fact, as was
recorded in the agreement, the sale of the
pl ant had not taken place even at the tine
when the contract with Mdrex was being

si gned on 4-12-1987, al t hough t he
agreenment with TIL for purchase of the
pl ant was execut ed on 24- 3-1987

Therefore, we are of the view that the
tribunal was in error in holding that the
paynents to be nade to Mdrex by way of
Iicence fees could not be added to the
price actually paid to TIL for purchase of

the plant.”

t he

(a)

Court



17. The Court noticed several curious aspects
of the agreenent stating that it started with
the recital that "the purchaser and the seller
have today respectively purchased and sold a
direct reduction iron plant, on the follow ng
terms and conditions", which, according to this
Court, indicated that the purchase and sal e of
the plant had taken place on 24-3-1987, but in
clause (2) it was stated that the purchaser
woul d purchase the property fromthe seller at
the stated price. Upon construing the terns of
the conditions, it was opined: (SCC p. 749,
para 24)

"24. Therefore, the process |licence fees

of DM 20, 00,000 was rightly added to the
pur chase price by the Collector of
Cust ons. The order of CEGAT on this
question is set aside."

19. However, in TISCO [(2000) 3 SCC 472] this
Court took note of Interpretative Note to Rule
4 and held: (SCC p. 482, para 17)

"The part of the Interpretative Note to
Rule 4 relied on by the Tribunal has been
couched in a negative form and is
acconpani ed by a proviso. It neans that

the charges or costs described in clauses
(a), (b) and (c) are not to be included in
the val ue of inported goods subject to
satisfying the requirenent of the proviso
that the charges were distinguishable from
the price actually paid or payable for the
i mported goods. Thi s part of t he
Interpretati ve Note cannot be so read as

to nean that those charges which are not
covered in cl auses (a) to (c) are
avai l able to be included in the val ue of
the inported goods."

In an instructive passage on principle, this Court

al so | aid down:

"9. The basic principle of |levy of custons
duty, in view of the aforenentioned provisions,
is that the value of the inported goods has to
be deternmined at the tinme and pl ace of

22

i mportation. The value to be determined for the
i mported goods would be the paynment required to
be made as a condition of sale. Assessnent of
custons duty nust have a direct nexus with the
val ue of goods whi ch was payable at the tine of
inmportation. If any amount is to be paid after
the inportation of the goods is conplete, inter
alia, by way of transfer of |licence or

techni cal know how for the purpose of setting
up of a plant fromthe nachinery inported or
runni ng thereof, the sane woul d not be conputed
for the said purpose. Any anount paid for
post-inportation service or activity, would
not, therefore, conme within the purview of
determ nati on of assessable value of the



i mported goods so as to enable the authorities
to levy custons duty or otherw se. The Rules
have been framed for the purpose of carrying
out the provisions of the Act. The wordi ngs of
Sections 14 and 14(1-A) are clear and explicit.
The Rul es and the Act, therefore, must be

const rued, havi ng regard to t he basi c
principles of interpretation in mnd.

11. wWhat would, therefore, be excluded for
conmputing the assessabl e value for the purpose
of levy of custons duty, inter alia, has
clearly been stated therein, nanely, any anmount
paid for post-inportation activities. The said
provision, in particular, also applies to any
anount paid for post-inportation technica

assi stance. What is necessary, therefore, is a
separate identifiable anbunt charged for the
same. "

16. Simlarly, in Conmi ssi oner of Cust ons V.

India (P) Ltd., (2008) 4 SCC 563, this Court dealt with

Rule 9(1)(e) and the Essar Gujarat judgnent as foll ows:

"22. In the alternate, it has invoked Rule 9(1)
(e). This Rule 9(1)(e) cannot stand alone. It
is acorollary to Rule 4. There is no finding
in the present case that what was termed as
royalty/licence fee was in fact not such
royalty/licence fee but sonme other paynent nade
or to be nade as a condition prerequisite to
the sale of the inported goods. It is inportant
to bear in nind that Rule 9 refers to cost and
services. Under Rule 9(1), the price for the
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i mported goods had to be enhanced/| oaded by
addi ng certain costs, royalties and |licence
fees and values nentioned in Rules 9(1)(a) to
9(1)(d). It refers to "all other payments
actually nade or to be made as a condition of
sal e of the inported goods". In the present
case, the Departnment invoked Rule 9(1)(c) on
the ground that royalty was related to the

i mported goods, having failed it cannot fal
back upon Rule 9(1)(e) because essentially we
are concerned with the addition of royalty,
etc. to the price of the inported goods.
Further, in the present case, the Depart nent
has accepted the transaction val ue of the

i mported goods.

23. In Essar @Quijarat Ltd. [ From Final Order
No. 91 of 2002 dated 12-2-2002 of the Custons,
Excise and Gold (Control) Appellate Tribunal
New Del hi in Appeal No. C/ 573/2001-A : See
(2002) 142 ELT 343 (Tri); (2003) 156 ELT 62
(Tri); (2006) 195 ELT 206 (Tri) and (2006) 205
ELT 208 (Tri)] the buyer had entered into a
contract with TIL for purchase of direct
reduction iron plant ("the plant"). The entire
agreenment was for inport of the plant. The
agreenment was subject to two conditions--(a)
approval of GO and (b) obtaining transfer of
licence fromMs Mdrex, USA. Wthout the

Fer odo



licence from Mdrex, the inported plant was of
no use to the buyer. Therefore, it was
essential to have the licence fromMdrex to
operate the plant. Therefore, it was held by
this Court that procurenment of licence from
M drex was a precondition of sale which was
specifically recorded in the agreenent itself.
In view of specific terns and conditions to
that effect in the agreenent, this Court held
that paynents nmade to Mdrex by way of licence
fees had to be added to the price paid to TIL
for purchase of the plant. There is no such
stipulations in TAA in the present case.
Therefore, in our view, the adjudicating
authority erred in placing reliance on the
j udgnent of this Court in Essar Qujarat
Ltd. [ From Final Oder No. 91 of 2002 dated
12-2-2002 of the Custons, Excise and Gold
(Control) Appellate Tribunal, New Del hi in
Appeal No. C/573/2001-A : See (2002) 142 ELT
343 (Tri); (2003) 156 ELT 62 (Tri); (2006) 195
ELT 206 (Tri) and (2006) 205 ELT 208 (Tri)]"
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17. Essar Quj ar at has al so been di stingui shed in
Conmi ssi oner of Cust ons (Port), Chennai V. Toyot a

Kirloskar Motor (P) Ltd., (2007) 5 SCC 371, as follows:-

"36. Therefore, law laid down in Essar Qujarat
Ltd. [(21997) 9 SCC 738] and J.K.  Corpn.
Ltd. [(2007) 9 SCC 401 : (2007) 2 Scale 459] is
absolutely clear and explicit. Apart fromthe
fact that Essar Qujarat Ltd. [(1997) 9 SCC 738]
was determ ned on the peculiar facts obtaining
therein and furthernore having regard to the
fact that the entire plant on "as-is-where-is"
basis was transferred subject to transfer of
patent as al so services and technical know how
needed for increase in the capacity of the
plant, this Court clearly held that the
post-inportation service charges were not to be
taken into consideration for determning the
transaction val ue.

37. The observations made by this Court
in Essar Qujarat Ltd. [(1997) 9 SCC 738] in
para 18 nust be understood in the factua

matri x involved therein. The ratio of a
decision, as is well known, nust be culled out
fromthe facts involved in a given case. A
decision, as is well known, is an authority for
what it decides and not what can logically be
deduced therefrom Even in Essar Quj ar at
Ltd. [(1997) 9 SCC 738] a clear distinction has
been made between the charges required to be
made for pre-inportation and post-inportation
Al'l charges |evied before the capital goods
were inported were held to be considered for
the purpose of computation of transaction val ue
and not the post-inportation one. The said
decision, therefore, in our opinion, is not an
authority for the proposition that irrespective
of nature of the contract, |licence fee and
charges paid for technical know how, although
the same woul d have nothing to do with the
charges at the pre-inportation stage, would
have to be taken into consideration towards



comput ation of transaction value in termnms of
Rule 9(1)(c) of the Rules.

38. The transaction value nust be relatable to
i mport of goods which a fortiori would nean
that the anmounts nust be payable as a condition
of inport. A distinction, therefore, clearly
exi sts between an anount payable as a condition
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of inport and an anount payable in respect of

t he matters gover ni ng t he manuf act uri ng
activities, which may not have anything to do

with the inmport of the capital goods.

39. Article 4 provi ded for addi ti ona
assi st ance in respect of t he matters
specifically laid down t her ei n. Techni ca

assi stance fees have a direct nexus with the
post-inport activities and not with inportation
of goods.

40. It is also a matter of sone significance
that technical assistance and know how were
required to be given not as a condition
precedent, but as and when the respondent nakes
a request therefor and not otherw se. Appendi x
C of the agreenment relates to manufacture of

| ocal parts which evidently has nothing to do
with the inport of the capital goods. Appendi x
D again is attributable to construction of

pl ant, producti on preparation, and pi | ot
production and production nodel, wherewith the
i mport of capital goods did not have any

nexus. "
18. On a reading of all the authorities hereinabove, it
is cl ear t hat t he facts of t he pr esent case do
attract Rule 9(1)(e). We, therefore, dismss the appea
of Revenue. There shall be no order as to costs.
.............................. J.
(A K Sikri)
............................. J.
(R F. Narinman)
New Del hi ;
April 13, 2015.
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