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STATE OF H MACHAL PRADESH Appel | ant (s)
VERSUS
CHANDER DEV & ORS. Respondent (s)

(Wth office report)

N D I

A

SECTI ON XI'V

Date : 12/02/2004 This Appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE SH VARAJ V. PATIL

HON BLE MR, JUSTI CE D. M DHARMADHI KARI

For Appellant (s)M. J.S. Attri,Addl.AG , HP

For Respondent (s)M. Ashok Kurmar Chhabra, Adv.
Ms. Madhu Mool chandani , Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER

Heard the | earned counsel for the parties from 10.35 a.m to 11.40 a.m

The civil appeal is allowed.

No costs.

[ T.1. Rajput ] [ Kanwal Singh ]
Court Master Court Master

[ Signed order is placed on the file]

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 5424 OF 1998

State of H machal Pradesh

Ver sus

... Appel I ant ('s)



Chander Dev & Os. ... Respondent ( s)

O R D E R

The State of Hinmachal Pradesh is in appeal, assailing the validity and correctness of the judg
enent passed by the High Court in the second appeal
The plaintiff filed a suit for declaration and mandatory injunction against the State of H nmac
hal Pradesh pleading that his father, late Shri Chaudhary, was a tenant in respect of the suit
|l and. After the death of Chaudhary, the plaintiff succeeded to the tenancy rights of the sa
d land. After the commencenent of the H machal Pradesh Tenancy Land Reforns Act, 1972 [for sh
ort, ‘the Act’'], he acquired proprietary rights over the suit land. |In spite of his request,
mutation in respect of the said land was not effected to by the authorities to indicate that t
he plaintiff was the owner. Under the circunstances, he had to file the suit, which was res
sted by the State of H macha
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Pradesh on various grounds. The trial court dismnmissed the suit after considering the respecti
ve contentions in the light of the evidence that was placed before it. The |learned District J
udge, in the appeal filed by the plaintiff, accepted the contentions urged on his behalf and s
et aside the judgenment and decree passed by the trial court. The State of H machal Pradesh fi
| ed second appeal before the Hi gh Court, aggrieved by the judgenment and decree passed by the f
irst appellate court. The second appeal was dism ssed by the Hi gh Court negativing the conten
tions urged on behalf of the State and hol ding that substantive rights of proprietorship acqu
red by the plaintiff on the date of the commencenent of the Act by virtue of Section 104(3) of
the Act could not be taken away by resorting to the provisions of the Anendment Act of 1987 w
herein a proviso was added to sub-section (9) of Section 104 of the Act to the effect that not
hing contained in the said section shall apply to such land, which is either owned by or is ve
sted in the Governnent under any |aw, whether before or after the commencenent of the Act, and
is leased out to any person. The H gh Court also took the view that the anmendnment coul d not
have retrospective effect in the absence of any express provision made in the amending Act th
at the amendnent woul d be retrospective in its operation.

The | earned counsel for the appellant urged that the H gh Court conmitted a serious error ind
i sposi ng of the second appeal wi thout fornulating any substantial question or questions of |aw
that arose for considerati on between the parties as mandatorily required under Section 100 of
the Code of Civil Procedure, 1908; |ooking to the very proviso added by the Amendnent Act to

sub-section (9) of Section 104 of the Act, it is quite clear that the said anmendnent was
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retrospective in its operation; the intention of the Legislature is clearly expressed in the s

ai d amendnent .

Per contra, the | earned counsel for the respondents nade subm ssions supporting the inpugned j

udgenent. He contended that the H gh Court was right and justified in dismissing the second a

ppeal filed by the State, having regard to its earlier decisions in Dinesh Kumar vs. State of
H machal Pradesh [R S. A Nos. 192, 193, 207 and 227 of 1994 decided on 30th Decenber, 1994] an

d Daulat Ram Etc. vs. State of Hi nmachal Pradesh [C.WP. No. 112 of 1977 deci ded on 5th Decenb

er, 1978]; these two decisions of the High Court fully support the case of the respondents; th

e vested val uabl e and substantive rights of the respondents could not be taken away by a subse

quent amendnent; and the substantial question of |aw sought to be rai sed now before this Court
was not at all raised before the H gh Court.

We have considered the subm ssions nmade by the | earned counsel for the parties.

Section 104 of the Act, to the extent it is relevant, reads:

"104. Right of tenant other than occupancy tenant to acquire interests of |andowner.-- (1) No
twi thstandi ng anything to the contrary contained in any |aw, contract, customor usage for the
time being in force, on and fromthe comencenent of this Act, if the whole of the land of th
e | andowner is under non-occupancy tenants, and if such a | andowner has not exercised the righ
t of resunption of tenancy land at any time since January 26, 1955, under any law as in force:

(3) Al rights, title and interest (including a contingent interest, if any) of a | andowner o
ther than a | andowner entitled to resume | and under sub-section (1) shall be extinguished
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and all such rights, title and interest shall with effect fromthe date to be notified by the
State Governnent in the Oficial Gazette vest in the tenant free fromall encunbrances:

Provided that if a tenancy is created after the comrencenent of this Act, the provision of thi
s sub-section shall apply imrediately after the creation of such tenancy."

From the above provisions, it is clear that all rights, title and interest of a | andowner sha
| be extinguished and all such rights, title and interest shall, with effect fromthe date to
be notified by the State Governnent in the Oficial Gazette, vest in the tenant free from al
encunbrances. W are told that such notification was issued on 27th/29th Septenber, 1975. Th
e Amrendnment Act of 1987 received the assent of the President on 24th March, 1988. Sub-section
(3) of Section 1 of the Anendment Act states that it shall be deened to have conme into force
fromthe date of commencenent of the Act but Section 3 and Section 4, insofar as it anends cla
use (g) and the second proviso to clause (i) of sub-section (2), sub-section (3) and sub-secti
on (4) of Section 118 of the said Act, shall conme into force at once. Section 2 of the Amendm
ent Act clearly indicates that the proviso added at the end of sub-section (9) of Section 104
of the Act shall apply to such land, which is either owned by or is vested in the Governnent
under any |aw, whether before or after the commencenent of the Act, and is | eased out to any
person. Having regard to these provisions, certain substantial questions of |law do arise for
consi derati on between the parties, looking to the facts of the case and the contentions raised
What is the effect of the anmended provision deened to have cone into force fromthe date
of
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commencenent of the Act? Whether any substantive rights accrued to the plaintiff on the date o
f the commencenent of the Act if read with the amended provision which is al so deened to have
cone into force fromthe date of commencenent of the Act itself? It may also to be considered
whet her sub-section (3) of Section 104 of the Act and the proviso added by way of amendnent a
t the end of sub-section (9) of Section 104 of the Act should be read i ndependently and their
effect is to be considered on the rights of the plaintiff in relation to the confernment of the
proprietary rights on the plaintiff. Under the circunstances, the High Court was definitely
required to fornul ate substantial questions of |aw before deciding the second appeal. The lea
rned counsel for the parties do not dispute that the second appeal has been di sposed of by the
H gh Court without formulating any substantial question(s) of |law and there has been no cons
deration of any substantial question(s) of law, as is clear fromthe inpugned judgenment. 1In't
his view, the inpugned judgenent is set aside. The second appeal is remtted to the H gh Cour
t for formulating substantial questions of |aw that do arise for consideration between the par
ties under Section 100 of the Code of Civil Procedure, 1908 and the substantial questions of
aw may be forrmulated in the Iight of the observati ons nmade above and the High Court shall, aft
er such formulation of the substantial question or questions of |aw, dispose of the second app
eal on nerits.
No costs.

...................... J.
[ SH VARAJ V. PATI L]

...................... J.
[D.M DHARMADHI KARI

New Del hi ,

February 12, 2004.



