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CORAM :
HON BLE MR JUSTICE S.B. SINHA
HON BLE MR JUSTI CE MARKANDEY KATJU
For Appellant(s) M. P.K Krishnanurthy, Sr. Adv.
M. MT. George, Adv.
For Respondent (s) M. T.L.V. lyer, Sr. Adv.

M. MK D. Nanboodiri, Adv.

UPON hearing counsel the Court made the follow ng

ORDER



The appeal is allowed in terns of the signed order. No costs.

( Ravi P. Verma ) ( Pushap Lata Bhardwaj )
Court Master Court Master

[ Signed order is placed on the file]

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 5220 OF 2000

KOCHUKUNJ U NAI R ( DEAD) APPELLANT
BY LRS. & ORS. (S)
Ver sus
RAMACHANDRAN NAI R & RESPONDENT
ORS. (S)
ORDER

Two pur ported deeds of gift wer e execut ed by t he

ori gi nal def endant No. 1 (since deceased) in favour of his
wi f e, the original plaintiff as also the appellants her ei n.
One deed was execut ed in Mar ch 1944 and t he ot her in

April 1947. The plaintiff during the life-tine of his father,



the original def endant No. 1, filed a suit i nter alia for a

decree for partition and separati on. In t he sai d sui t, a

def ence was taken that the said docunents do not constitute

a 'gift’ within the nmeaning of Section 122 of the Transfer of

Property Act, 1882. Furthernore, a defence was taken that

the said purported gift had not been accepted. The |earned

trial Judge decr eed t he suit. The first appel l ate Court,

however , reversed t he sai d findi ngs of t he | ear ned tria

Judge opi ni ng t hat t he sai d docunent s do not constitute a

deed of gift. In support of its deci si on, t he | ear ned first
appel l ate Court relied on deci si on of this Court in Baby
Ammal  Vs. Rajan  Asari, (1997) 2 SCC  636. The recita

made in the docunent was:

"Al t he right to enj oy t he property

and the right to resi de in the building wll

remain with nme during ny lifetinme and Rajan

Asar i will derive t he said rights with ful

freedomafter ny lifetine."

This Court held that:

"A readi ng of the above woul d indicate



that the appellant had retained the title to the

enjoynent of the property during her lifetine

as full owner with al | rights. Secti on 122

t he Tr ansf er of Property Act defi nes gift

execut ed in t he manner i ndi cat ed t her eunder

di vesting t he title to and possessi on of t he

donor in the property and vesting the sane in

t he donee under Section 123. These nmust be

pr oof of delivery and acception of possessi on

of the gifted property. In this case, bot h

title and possession in respect of the property

remai ned with t he plaintiff. There is no

acceptance of possession by the respondent in

t he I'i ght of above recital. As a consequence,

the appellant remained to be the owner during

her lifetine. Under t hese ci rcunst ances, it

cannot be construed to be a gift deed in favour

of the respondents. At best, it would be only a

licence in favour of the respondent to renain

in possession jointly with t he appel I ant .

Ther ef or e, t he Hi gh Court was not right in

concluding that Ex. A-1 is a gift deed and that

of

t he



the appell ant has no title to the property  for

decl aration as he had parted with possession.”

The Hi gh Court in Second Appeal filed by t he

respondent s did not fornul ate any subst anti al question of

law at t he time of adm ssi on of t he appeal . I't, however

pr oceeded to det erm ne t he question as to whet her t he

deci si on of this Court in Baby Amml (supra) would appl y

to the facts of the case. The | ear ned single Judge of t he

Hi gh Court opi ned t hat t he sai d deci si on of this Court in

Baby Anmmal (supra) would have no application.

The question whi ch, i nter alia, i nvol ved in t he

Second Appeal was not only construction of the ternms of the

docunent s Ex. A1 and A-2 but al so on t he question as to

whet her they were accepted by the donees thereat or not.

Keepi ng in view the nature  of di scussi ons made by

t he | ear ned single Judge of t he Hi gh Court in relation to

interpretation of the said docunents, we are of the opinion

t hat t he mat t er shoul d be consi der ed af resh. e woul d

have  oursel ves deal t with the question al t hough no



appropriate subst anti al question of | aw was fornul ated by

t he Hi gh Court at t he time of adm ssi on of t he appeal but

we are unable to do so as the | earned counsel for the parties

di sagree as to whether the said docunents produced before

us have correctly been translated or not. W, therefore, set

asi de the judgnent and renand the nmatter back to the High

Court directing t hat t he matt er be consi der ed af resh in

accordance with law formul ati ng substantial question of |aw

in terms of Section 100 of the Code of Civil Procedure.

Appeal is allowed. No costs.

( S.B. SINHA)

New Del hi; J.

Decenber 14, 2006. ( MARKANDEY KATJU )



