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M. Shreekant N. Terdal, Adv.
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Ms. Sharnila Upadhyay, Adv.

Ms Ani tha Shenoy, Adv.

Hon' bl e M. Justice R V. Raveendran pronounced
the judgnent of the Bench conprising of His Lordshiop
and Hon’ ble M. Justice K S. Radhakri shnan.

Appeal s are dismissed in terns of the signed
order with t he directions to t he Appel | ants to
cal cul ate the pensionary benefits and di sburse the sane
to the respondents at the earliest..

( Ravi P. Verma ) ( MS. Negi )
Court Master Court Master
[ Signed reportable order is placed on the file]
REPCRTABLE

IN THE SUPREME COURT OF I NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 523 OF 2005

Union of India & Os. ... Appel l ants
Ver sus

V.D. Dubey (dead) by Lrs. ... Respondent

W TH



(Givil Appeal Nos. 1024/2005 & 1025/ 2005)

JUDGMENT

K. S. Radhakri shnan, J.

1. The question that arises for consideration
in these cases is whether the Rule 2423-A of the Indian
Rai | way Establ i shment Code as anended, which provides for
addi ng certain period of service, to the qualifying service
for superannuation pension, would be available to those who
retire fromservice after 31st March, 1960, irrespective of

the fact whether the recruitnent rules at the tinme of their

appoi nt mrent had cont ai ned such a specific provision or not.

2. The Rai | way Adm ni stration t ook up t he

stand that only if the recruitnent rules conferred such a

provi si on t he benefit of added years of servi ce, for
super annuati on pension, woul d be avail abl e. The Hi gh Court

in all these cases took a consistent view that what is

relevant is the date of retirement, not the date of entry in

servi ce.

3. Rul e 2423-A as it originally stood, stated
that an officer appointed to his service or post on or after

1st April, 1960 was eligible to add to his service qualifying

for superannuation pension, the actual period not exceeding

1/4th of the length of his service or actual period by which

his age at the tine of recruitnent exceeded 25 years or a

period of five years whichever is |ess provided the post

hel d by him is one for which post graduate research or
speci al i zed qualification or experience in scientific
technol ogi cal or professional field is essential and to

whi ch candi date of nore than 25 years of age are normally



recruited. Rul e was agai n anended on 15.11.1976 adding a

provi so stating that the concession shall be adm ssible only

if t he recruitnent rul es in respect of a servi ce/ post
contain such a provision. Rul e was again anended stating

that the benefit of added years of service under Rule 2423-

A R11 would be adnmissible to all those who retire from

service or posts after 31. 3.1960 and who wer e ot herwi se
eligible under Rule 2423-A/R- 11 which was nade effective

from28th Cctober, 1997
4. In Givil Appeal No. 523 of 2005, t he

respondent joined service on 4.8.1959 as Court |nspector in

t he Western Rai | way and he retired from service on
super annuati on as Deput y Chi ef Vi gi | ance O ficer from
Central Railway on 31.12.1989. The respondent cl ai ned the

benefit of added years of service, the sane was, however,

deni ed to hi m The reason for deni al was t hat t he
recruitnent rules did not contain such a provision. Further

it was al so stand of the Railway Admi nistration that the

recruitnment rules of |law inspector were anended only in the

year 2000 and t he provi si on in respect of addi tion of
service was effected only then by the tine the respondent

had retired fromservice and hence he woul d not get benefit

of Rule 2423-A/R-11

5. Aggri eved by the stand taken by the Railway

Admi ni strati on, t he r espondent appr oached t he Centra
Adm ni strative Tri bunal , Bonbay Bench filing O A No
473/ 2002. The Tribunal allowed the application and directed

t he Rai | way Admi ni stration to fix t he pensi on of t he

respondent adding to his service, the period by which the

respondent at the time of recruitnment exceeded 25 years of

service or a period of five years whichever is less for the

pur pose of cal cul ating t he pensi on. The Rai | way
Admi ni stration t ook up t he mat t er in appeal bef ore t he

Bonbay Hi gh Court. The Hi gh Court endorsed the view taken



by t he Tri bunal and reiterated t hat in Vi ew of
provi si ons cont ai ned in Rul e 2301 of t he I ndi an

Est abl i shnent Code, the pensionable Railway servants clains
to pension is regulated by Rules enforced at the tinme when
he resigns or is di schar ged from service from t he
Gover nnent . The Bench al so noticed that Rule 2423 as it
originally stood was found incongruous and consequently it
was amended on 4.12.1987, whereby it was deci ded the benefit
of added years of service under the Rule 2423-A/R-11 was
made admissible to all those who retire from service or
posts after 31st March, 1960 and who are otherw se eligible
under Rule 2423-A/R-11. It was, therefore, held that the
Rul e as stood after nodification is that those who retire
fromservice or posts after 31.3.1960 would get the benefit
of adding to their service the period as nmay be admi ssible

for calculation of pension.

6. In Cvil Appeal No. 1024 of 2005, t he
r espondent j oi ned Rai | ways as Assi st ant Sur geon on

23.10.1942 after having crossed the age of 25 years. Wile

in service he took his naster degree in general surgery. On
2.1.1959 he was appointed as DM O C ass-I Mdical Oficer

t hrough Uni on Public Service Comission and the respondent

rejoined service in Central Railway. Respondent also clained

the benefit of the Rules which we have referred to in the

earlier part of the judgnent. The sane was deni ed, hence,

he approached the Central Administrative Tribunal which has

rejected his application. The respondent took up the matter
in appeal with the Division Bench of the Bonbay Hi gh Court

and the appeal was allowed holding that the respondent is
entitled to the benefit of Rule 2423-A as anended and the
Rai | way Administration was directed to give the benefit of
added years of service, for reckoning the qualifying service

for pension.

7. In Cvil Appeal No. 1025 of 2005, the first

t he



r espondent j oi ned service in t he I ndi an Rai | way Medi ca
Service on 26.10.1958 and the second respondent in Novenber,

1957. Both respondents while in service had acquired their

post graduate qualifications. The first respondent retired

from service on superannuation on 1.9.1979 and the second

respondent retired on superannuation on 11.9.1986. Si nce
both the respondents retired fromservices after 31.3.1960

they clainmed the benefit of Rule 2423-A by adding certain

years of qualifying years of service for pension. Si nce the
same was deni ed, t hey appr oached t he Tri bunal but t he
Tribunal dismissed their applications. They took up the
matt er before the Bonbay Hi gh Court. The Division Bench of

t he Bonbay Hi gh Court al | owed their appeal s by pl aci ng

reliance on the judgnent in wit petition No. 594 of 2003

(agai nst whi ch CA No. 1024/ 05 has been filed bef ore this
Court) and gave a direction to the Railway Administration to

give benefit to the respondents as per Rule 2423-A of the

I ndi an Rai |l way Establishnent Rul es.
8. Lear ned Addi ti onal Solicitor Cener a

submitted the Rule 2423-A/R-11 as anended in the year 1976

provided that the benefit of added years of service can only

be granted to whomif the recruitnent Rules confers such a

benefit when a person is appointed. Lear ned seni or counse
submitted that the respondents were appointed in service

when the recruitment rules did not provide such a provision

Learned counsel also submitted that for the first tine the

provi sions were nade in the year 2000 for granting benefit

of added years of service vide letter dated 10.11.2000 and

prior to that the Law Assistants were not entitled to such

benefits. Lear ned counsel further submitted t hat t he
respondent retired in the year 1989 by which tinme anmended

provi si on of Rule 2423- A of Indian Railway Establishnent

Code which came into existence on 15.11.1976 was in force

and at t hat time recruitnent Rul es for t he Court

I nspect or/ Law Assi st ant did not contain t he specific



provi si on regarding the admissibility of addition to t he
qual i fyi ng service of pensionary benefits. Simlar was a

contention raised in respect of other two cases al so.

9. Lear ned seni or counsel appearing for the
respondents on the other hand placed heavy reliance on the
Rul e 2301 on the Railway Pension Rules and submitted that
pensi onabl e Railway Servants Claimis regulated by the Rul es
in force and at the tinme when a Railway servant resigns or

is di schar ged from servi ce. Lear ned seni or counsel al so
fully endorsed the view expressed by the Division Bench of

the Bonbay Hi gh Court for interpretation of Rule 2423-A and

subnitted i f t he interpretation gi ven by t he | ear ned

Addi ti onal Solicitor Gener al is accepted t hen t he
obj ect and purpose of the anendnent of Rule 2423-A would be

def eat ed

10. We have already referred to the rel evant

provisions in the earlier part of the judgnment. Looking at

t he vari ous amendnent s effected to Rul e 2423- A, we
clearly of the view that the benefit of adding certain years

of service under Rule 2423-Ais intended to be given to al

those officers who retire fromservice after 31st March, 1960

which is nore clear when we | ook at Rul e 2301 of the Railway

Pensi on Rul es which says a pensionable Railway servant’s

claimto pension is regulated by Rules in force at the time

when he resigns or discharged fromthe service

11. Per sons who retire from service
31.3.1960 forma class by thensel ves irrespective of their

entry in service. Further classification or differentiation
anong them was never intended by Rul e 2423-A as anmended from

time to tinme read with Rule 2301 of the Railway Pension

Rul es. Rul e 2423- A | REC as anended therefore, in our view,

woul d apply to t hose cat egori es of enpl oyees who

very

are

after

have



retired fromservice after 31.3.1960 for adding requisite

nunber of years to their qualifying service, so as to claim
t he pensionary benefits. The scope of the proviso of Rule

2423-A of REM Vol. Il came up for consideration before this
Court in Secretary (Estt) Railway Board and Another v. D

Francis Paul and others, (1996) 10 SCC 134 and this Court

hel d t hat anmendnent cannot have retrospective ef f ect in
respect of person al r eady in service but woul d be
prospective; it would be applicable only to those candi dates

appoi nted after the date of the amendnent introducing the

provi so. Therefore t he provi si on whi ch states t hat t he
concessi on be admi ssi bl e only if t he recruitnent rul e
provi des SO, woul d operate only prospectively. W fully
endorse this view

12. Cvil Appeals are, accordingly, dismssed

with t he directions to t he Appel | ants to cal cul ate t he

pensi onary benefits and di sburse the sanme to the respondents

at the earliest.

( K'S. Radhakri shnan)
New Del hi
Decenber 8, 2009



