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JUDGVENT
Madan B. Lokur, J.

1. Leave granted.
2. The primary question for consideration in all these appeals is

whet her the respondents were entitled, as of right, to one nore
opportunity to switch-over fromthe Contributory Provident Fund
Schene of which they were nmenbers, to the Pension Schene and
the General Provident Fund Schene inplenented by the appellant

with effect from 28th Novenber, 19887
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Broadl y speaking, the contention of the respondents is that

they were unaware of the switch-over option since they were posted
in renote areas of Rajasthan, while the contention of the appellant
is that a | arge nunber of opportunities extending over 8 years were
given to the respondents to exercise the switch-over option and
that they could not claimany right to any further opportunity to
make the switch over.

3. In our opinion, the contention of the appellant nust be
accepted and the inmpugned judgnent and order dated 17 th My,

2012 accepting the contention of the respondents has to be set

asi de.
The facts
4, The Rajasthan State Electricity Board (for short ‘the RSEB')

had i ntroduced a Contributory Provident Fund Schenme in 1972 (for
short ‘the CPF Schene’) for the benefit of its enployees. This was
in exercise of powers conferred by the Enpl oyees Provident Funds
and M scel | aneous Provisions Act, 1952

5. On 28th Novenber, 1988 the RSEB, in exercise of powers
conferred by Section 79 of the Electricity (Supply) Act, 1948 nade

t he Enpl oyees Pensi on Regul ations, 1988 (for short ‘the Pension
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Regul ations’) and t he Enmpl oyees Gener al Provi dent

Regul ations, 1988 (for short ‘the GPF Regul ations’).
6. Both the set of regulations canme into effect on 28 th Novenber,

1988 and the existing enpl oyees of the RSEB on the cut-off date

Fund



were entitled to exercise an option of either continuing as nenbers
of the existing CPF Schenme or switching to the Pension Schene

and the GPF Schenme under the Pension Regul ati ons and the GPF

Regul ations respectively within a period of 90 days fromthe date of
commencenent of the GPF Schene. Such of the enployees of the

RSEB, who joined after 28th Novenber, 1988 were automatically
governed by the Pension Regul ati ons and the GPF Regul ati ons.

The switch-over option was, therefore, available to only those

enpl oyees who were on the rolls of the RSEB on the cut-off date.

7. On 6th January, 1989 the RSEB issued a notice giving an
option to the existing enployees (including the respondents) to
switch over fromthe existing CPF Schene to the Pension and GPF
Regul ati ons.

8. The notice stated, inter alia, that the sw tch-over option
shoul d be exercised by the enployee in witing within a period of

90 days fromthe date of its issue and that no request for extension
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of tinme, seeking clarification or review would be entertai ned.
Significantly, it was stated in the notice that if an enpl oyee does
not exercise his clear option within the specified tinme limt, he shal
be deened to have retained the benefits available to hi munder the
CPF Scheme to which he was already entitled. The notice set out

the procedure for exercising the option, which is forwarding it to
the concerned officers.

9. The notice also stated that it should be given wide publicity
by pasting it on the notice board of various offices under the RSEB
It was stated in the notice that pasting would be treated as
sufficient notice for all the Board enployees for whomit was

i nt ended.

10. The respondents did not exercise their option in ternms of the
notice dated 6th January, 1989 although as nany as 2741

enpl oyees exercised their switch-over option

11. The RSEB issued a second notice dated 4 th April, 1989
extending the period for exercising the switch-over option for

anot her 45 days after the expiry of the period of the first option of



90 days given in the first notice dated 6 th January, 1989. The
second notice was issued since the first notice was not published
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in H ndi which inhibited the enpl oyees of the RSEB in exercising

the switch-over option within the prescribed tine limt.

12. The second notice did not nention anything about giving it

wide publicity but it appears that in keeping with the mandate

mentioned in the first notice dated 6th January, 1989 this notice

too was given wide publicity since it resulted in as nany as 31, 217

enpl oyees exercising their switch-over option within the period of

45 days

13. A third notice dated 19th May, 1990 was issued by the RSEB
extending the period of the switch-over option up to 30 th June,

1990 that is for a period of about 40 days. The occasion for
issuing the third notice was that references were received by the

RSEB from ‘various corners’ to extend the period of exercising the

option for a further period of 45 days.

14. In ternms of the Pension Regul ations daily rated/ work charge

enpl oyees wer e excl uded from t he scope of t he Pensi on
Regul ati ons and even though sonme of themwere given a regul ar

pay scale with effect fromi1st April, 1989 they could not exercise the
swi tch-over option since they were not on a regul ar pay

scal e/service on the cut-off date that is 28th Novenmber, 1988. The
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third notice was issued to give the benefit of the Pension and GPF

Regul ations to such daily rated/work charge enpl oyees as well as

to the regul ar enpl oyees covered by the CPF Schene. It was

nmentioned in the notice that this would be the last and fina

opportunity for exercising the switch-over option and that the

enpl oyees, both regular as well as daily rated/ work charge

enpl oyees should ensure that their option forns were received by

the concerned authority within the prescribed time linmt that is 30 th
June, 1990 positively. As many as 3972 enpl oyees of the RSEB

exercised their switch-over option in response to the third notice.

15. The RSEB issued a fourth notice dated 17 th Septenber, 1991



extending the time limt for exercising the switch-over option by a
further period of 90 days. This was on the basis of references
havi ng been nade to the RSEB from ‘various corners’ to allow one

nore opportunity to exercise the option for obtaining the benefits

under the Pension and GPF Regul ations. The fourth notice

mentioned that in case an enpl oyee did not exercise the option

within the period of 90 days it woul d be deened that he had

retai ned the benefits available to hi munder the CPF Schene. In
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response to the fourth notice, as many as 2741 enpl oyees of the

RSEB exerci sed their option

16. A fifth notice was issued by the RSEB on 27 th January, 1993
which was in the formof an order. This related to counting of the
peri od of service for pension purposes of work charge enpl oyees

who were absorbed or appointed to regular posts under the RSEB.

17. It was stated that the work charge enpl oyees of the RSEB

who were absorbed/ appointed on a regular basis would be all owed

to exercise the switch-over option subject to certain conditions.
The option to switch over was to be exercised in witing up to 15 th
March, 1993 that is within a period of about 45 days. It was
specifically stated in the order that those enpl oyees who do not
exercise the option within the aforesaid period woul d be deened to
have retained the benefits under the CPF Schenme. The benefit of

the order dated 27th January, 1993 was al so extended to those

wor k charge enpl oyees who were brought on a regular post on or

after 28th Novenber, 1988 but had died before exercising their
option. In respect of these persons, the order stated that they
woul d be deemed to have opted for pension unless the nenbers of

the fanmily of the deceased specifically nake a request that they
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(Arising out of SLP (C) No.29639 of 2012 etc.etc.)

may be paid CPF benefits due to the deceased. This order also
conferred a benefit on those enpl oyees of the RSEB who had

retired after 28th Novenber, 1988 but prior to the issue of the order

and had received the retirenent benefits adm ssibl e under the CPF



Schene. They too were made entitled to exercise the switch-over
option subject to certain conditions. As many as 2749 enpl oyees
exercised their option in response to the fifth notice.

18. A sixth notice was issued by the RSEB on 8 th May, 1995
extendi ng the benefit of the switch-over option to the existing
enpl oyees till 31st March, 1996 that is for an extended period of
about 320 days. It was nmentioned that in case the swtch-over
option was not exercised, it shall be deemed that the enpl oyee has
retained the existing CPF benefits. The nunber of options exercised
in response to the sixth notice was 4460.

19. A seventh notice was issued by the RSEB on 22 nd August,

1995 as a result of representations received fromretired enpl oyees
who desired to switch to the Pension and GPF Regul ati ons but had
failed to avail of the opportunity despite the notice dated 17 th
Sept enber, 1991 either because of ignorance or sone erroneous

under standi ng. The period for exercising the option was avail abl e
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till 30th Novenber, 1995. The notice nentioned that pasting the

seventh notice on the notice boards of the various offices of the
RSEB woul d be treated as sufficient notice to all the retired

enpl oyees of the RSEB

20. The eighth and final notice was issued by the RSEB on 4 th
February, 1997 in which it was stated that all enpl oyees in regul ar
pay scales on the cut-off date of 28 th Novenber, 1988 who coul d
not avail the opportunity of exercising the switch-over option but
who were still in the services of the RSEB coul d now exercise their
option by 30th June, 1997. It was reiterated that those enpl oyees
who coul d not exercise their option before the final date would be
deenmed to have retained the CPF benefits available to them The
RSEB recei ved the options of 5076 enpl oyees in response to the
eighth notice

21. Eventual ly, on 12th March, 1999 the RSEB communi cated a
decision to the effect that several opportunities had been given to
the enpl oyees to switch over to the Pension and GPF Regul ations

but despite this, representations were pouring in to allow one nore



opportunity to switch to the pension benefits. It was felt that it
woul d not be desirable to provide any nore such opportunities
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otherwi se it would become a never ending exercise. Therefore, it

was made clear that any request for allowi ng an opportunity to
exerci se the switch-over option would not be entertai ned under any

ci rcunst ances

22. In the meanwhil e, a neeting of the Wole-Time Menbers of

the RSEB and the Heads of Departnent was held on 4 th January,

1995 in which it was decided, inter alia, that although the |ast date
for exercising the switch-over option had expired in 1991
representations were being received to extend the date. Therefore,

| ooking into the difficulty faced by the enpl oyees, it was decided
that the facility of exercising the switch-over option would be

avail able to the existing enployees up to six nonths prior to the
date of retirenent, that is, the enployee could opt for Pension and
GPF Regul ations while in service. According to the respondents, by
virtue of this decision, such of the enployees who are still in
service can yet accept the switch-over option. But according to the
RSEB, the decision taken on 4th January, 1995 stands obliterated

by the sixth notice given on 8 th May, 1995, the seventh notice
gi ven on 22nd August, 1995 and the eighth notice given on 4 th
February, 1997 read with the final decision taken on 12 th March
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1999 closing the receipt of switch-over options.

23. At this stage, it may be mentioned that the Rajasthan
Legi sl ature enacted the Raj ast han Power Sector Reforns Act, 1999
which resulted in the Rajasthan Power Sector Reforns Transfer

Scheme 2000, which in turn resulted in the unbundling of the

RSEB into five conpanies. The five compani es are owned and

controll ed by the Governnent of Rajasthan and their enpl oyees

have been absorbed on the same terns and conditions governing

them whil e they were enpl oyees of the RSEB. The unbundling of

the RSEB does not have any consequence so far as the decision in

these appeals is concerned but this fact is nentioned only to

compl ete the record. For conveni ence, the expression RSEB refers



to both the erstwhile RSEB as well as the entities post the
unbundl i ng of the RSEB.

Proceedings in the Hi gh Court

24. Consequent to the decision comunicated on 12 th March

1999 whereby the option of switching over fromthe CPF Schene to

the Pension and GPF Regul ati ons was not extended, a |arge

nunber of aggrieved enpl oyees of the RSEB filed Wit Petitions in
the Rajasthan High Court. In these Wit Petitions the challenge
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was to the closure of the switch-over option. The wit petitioners
al so clained a declaration of being entitled to all the pension
benefits avail abl e under the Pension and GPF Regul ati ons upon

their retirement. These Wit Petitions came to be disposed of by a

| earned Single Judge of the Rajasthan Hi gh Court by an order

dated 28th February, 2008 with a direction that the wit petitioners
may subnmit a representation to the RSEB voicing their grievances

and the RSEB shoul d decide the representation within a nonth.

25. The order dated 28th February, 2008 was followed in severa
other Wit Petitions filed by aggrieved enpl oyees and they nmade as
many as 30 representations to the RSEB pursuant to the various
orders passed by the Rajasthan Hi gh Court in over 30 wit

petitions. By an extrenely detailed order dated 26 th June, 2008 the
RSEB di sposed of these representations in which the issues raised
were clearly fornulated and findings given on each of the issues. A
little later, we shall refer to two of the issues relevant for our
pur poses and the finding thereon

26. Not being satisfied with the order dated 26 th June, 2008 a

| arge nunber of writ petitions cane to be filed in the Rajasthan

H gh Court challenging that order and praying for quashing and
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setting aside the decision dated 12th March, 1999. It was further
prayed that the wit petitioners (who are respondents before us) be
held entitled to the benefits in accordance with the Pension and

GPF Regul ati ons. This batch of Wit Petitions was heard by a

| earned Single Judge and by his el aborate j udgnent and order



dated 21st Cctober, 2011 the wit petitions were allowed and the

comruni cati on dated 26th June, 2008 as well as the decision dated

12th March, 1999 were quashed and set aside. It was nade cl ear

that all the existing enployees of the RSEB woul d be covered by
the Pension and GPF Regul ations including the wit petitioners and
the | egal representatives of the deceased enpl oyees interested in
exercising the switch-over option fromthe CPF to the Pension and
GPF Regul ations. It was further directed that there was no need

for any other wit petition to be filed by any existing enpl oyee and
that the benefit of the order dated 21 st Cctober, 2011 would inure
to the benefit of all simlarly situate enpl oyees.

27. Bei ng aggri eved by the decision of the | earned Single Judge
the RSEB preferred wit appeals before the Division Bench of the
2012

H gh Court. By a judgnent and order dated 17 th My,

(i npugned) the Hi gh Court dism ssed the appeals relying entirely
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on the el aborate order passed by the |l earned Single Judge. It is

under these circunstances that the present batch of appeals
we have taken

preferred by the RSEB is before us. For convenience,

the facts from G vil Appeal arising out of SLP (C) No.29639 of 2012
Submi ssi ons
28. For the sake of convenience a summary of the various notices

i ssued by the RSEB are put down in the formof a chart:

No. Noti ce Applica-b Validity Speci al Publicity
ns
date ility reason
ved
st
1 06. 01. All 90 days - W de
1989 enpl oyees publicity
t hr ough
pasti ng
on the
notice
board
2nd 04. 04. - do - 45 days Non- publ i cati No
1989 on of Hi ndi specific
version ment i on
3rd 19. 05. All 30. 06. 1990 Ref erences - do -
1990 enpl oyees recei ved from
i ncl udi ng vari ous
daily corners
rated and requesting for

wor k an extension
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Remar k

On non
recei pt of
option,
enpl oyee
deened

to have

r et ai ned
CPF
benefits

On non
recei pt of
option,
enpl oyee
deened

to have

Optio

recei

2741

31217

3972



char ged

enpl oyees
4t h 17. 09. All 90 days - do - - do -
1991 enpl oyees
5th 27.01. Vor k 15. 03. 1993 - - do -
1993 char ged,
retired
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r et ai ned
CPF
benefits

- do -
- do -

and
deceased
6t h 08. 05. Al l 31.03. 1996 - - do - - do -
1995 enpl oyees
7th 22.08. Retired 30.11. 1995 Representati-o Pasting on -
1995 enpl oyees ns received the notice
fromretired board
enpl oyees
8th 04. 02. Al l 30. 06. 1997 - - On non
1997 enpl oyees recei pt of
option,
enpl oyee
deened to
have
r et ai ned
CPF
benefits
29. Two things are quite clear fromthe narration of facts and the
chart. Firstly, that several opportunities were given to the
enpl oyees of the RSEB (and for prol onged periods) to switch over
fromthe CPF Schenme to the Pension and GPF Regul ations. It is
stated in the rejoinder affidavit filed by the RSEB that in response
to the various notices, out of about 50,000 of its enployees, as
many as about 46,000 had exercised their option at different points
of time to switch over fromthe CPF Schene to the Pension and
GPF Regul ations. Therefore, if sone of the enployees did not neke
the switch-over, it may be for reasons personal to them Secondly,
Civil Appeal Nos. 7483 of 2014 etc.etc. Page 20 of
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the switch-over option was given to various categories of enpl oyees
- regul ar enpl oyees, daily rated enpl oyees, wor k char ge

enpl oyees, retired enpl oyees and | egal representatives of deceased
enpl oyees. Wthin these categories were included senior and junior
officers, technical and non-technical cadre. In other words, both
hi gh ranked and | ower ranked staff were included for the purposes

of the swi tch-over option

2

2
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52

741

749

4460

5076



30. G ven this factual background, it is prima facie difficult to
accept the contention of the respondents that they (about 700 of

t hem and anot her 3000+ enpl oyees that they represent) were not

aware of the Pension and GPF Regul ati ons and therefore, they were
unabl e to exercise their option to switch over before its closure by

t he decision dated 12th March, 1999.

31. To repel this prima facie view, sone of the reasons given by
the respondents for not exercising the switch-over option are as
follows and they formthe backbone of their subnissions:
(1) They were not aware of the various notices issued fromtinme
to tinme since wide publicity was not given to all the notices.
By way of an exanple, it has been nentioned that in response
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to a query under the Right to Information Act, 2005 it was

adm tted by the RSEB that the notice dated 4 th February,

1997 was not received or circulated in Suratgarh
(2) Many of the respondents were posted in renote areas of

Raj ast han such as Jai sal ner, Barner, Sirohi, Banswara etc.
There were no conmunication facilities in these renote pl aces
and therefore they could not becone aware of the notices

i ssued by the RSEB fromtinme to tine.
(3) Many of the respondents belong to junior/technical cadres

I'ike peons, vehicl e drivers, hel pers, punp operators,
el ectricians, crane operators, chowkidars etc. G ven their
status, it is difficult to assume that they were aware of the

swi tch-over option.
(4) The option letters required the respondents to specifically

i ndi cate whether they opt for continuing to remain with the
CPF Scheme or they opt to switch to the Pension and GPF
Regul ations. This necessarily neans that each enpl oyee of
the RSEB was required to be individually informed of the
swi tch-over option. Admttedly, individual notices were not
sent to all the enployees of the RSEB.

| ssue of awareness
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32. As far as the awareness of the respondents of the sw tch-over

option is concerned, we have already nmentioned that out of about

50, 000 enpl oyees of the RSEB about 46,000 of them had opted to
switch over fromthe CPF Scheme to the Pension and GPF

Regul ations. In other words, less than 10% of the enpl oyees did

not opt to nake a switch-over. These 10% enpl oyees were worKki ng

with the RSEB at the relevant tine and it is generally unlikely that
they woul d have been unaware of the sea change for their

monetary benefit in their ternms of service with the RSEB. W can
appreciate that retired enpl oyees of the RSEB who may have

shifted out of the State may possibly be unaware of the availability
of the switch-over option (although that is also unlikely over a
prol onged period of 8 years) but it is difficult to appreciate how a
wor ki ng enpl oyee of the RSEB who is in day to day touch with the
organi zati on woul d be unaware of the switch-over option for such a

| ong peri od.

33. As regards the contention of the respondents that their |ack of
awar eness was due to the absence of adequate publicity being

given to the switch-over option, we need only nmention that the

chart given above indicates that even though the notice dated 4th
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April, 1989 did not nmention anything about giving wide publicity to
the switch-over option, yet nore than 31, 000 enpl oyees gave their
option pursuant to that notice. Even thereafter, between 2,000
and 5, 000+ enpl oyees exercised their option whenever the notice

for exercising the switch-over option was issued. This clearly
suggests to us that w de and adequate publicity was given to the
various notices issued by the RBEB fromtine to tine, even if it

was not specifically nentioned in each individual notice, otherw se
there could not have been such an overwhel mi ng response to every
notice resulting in as nmany as about 46, 000 enpl oyees out of

50, 000 enpl oyees of the RSEB opting to switch-over fromthe CPF
Schene to the Pension and GPF Regul ati ons.

34. To rebut the presunption of their awareness, it is subnitted

by the respondents that all of them were posted in renote areas of



Raj ast han such as Jai sal mer, Barmer, Sirohi, Banswara etc. and it
is for this reason that they were not aware of the sw tch-over
option. There is nothing to support this claimby the respondents
except a bald statenent. Even otherw se, the respondents were
admttedly in transferable jobs and it is unlikely that each one of

them continued to remain in one or the other renote area of
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Raj asthan for as long as 8 years from 1989 to 1997. On the

contrary, it was not denied during the hearing of these appeals that
the respondents had been transferred at |east once during the

period of 8 years when the switch-over option was avail abl e.

Where they were posted fromtinme to tinme - whether in a renote

area or in a not so renpte area - has not been discl osed. It is
difficult to accept that the respondents were always posted in

renote areas of Rajasthan We, therefore, cannot accept such a

bal d statenment by the respondents.

35. That apart, fromthe rejoinder affidavit filed by the RSEB it is
clear that quite a few of the respondents were posted in Jaisal mer

and Barnmer which are certainly not renote parts of Rajasthan. As
regards Sirohi and Banswara, it has been stated in the rejoinder
affidavit filed by the RSEB that as many as 1476 enpl oyees from

these (and other renote places) had exercised their option to
switch-over fromthe CPF Schenme to the Pension and GPF

Regul ations. G ven these facts, it is doubtful that the respondents
were blissfully unaware of the existence of the Pension and GPF
Regul ati ons.

36. It was subnmitted by the respondents that apart fromthe
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noti ce dated 6th January, 1989 none of the other notices were given
wide publicity and in fact the subsequent notices do not even

mention that wide publicity was required to be given. It is for this
reason that the respondents, located in renote areas of Rajasthan

were unaware of the Pension and GPF Regul ati ons. To support

their contention that wide publicity was not given to subsequent

notices, the respondents relied upon the response dated 26 th



Novenber, 2007 to a query raised under the Right to Information
Act, 2005 which states that the notice dated 4 th February, 1997
was not received in the office of the Executive Engineer (Prot.)
Rat angarh nor was it dispatched to the Assistant Engineer (Prot.)
Sur at gar h.

37. Rel i ance was al so placed upon a simlar letter dated 5 th
Decenber, 2007 which is again with reference to the notice dated
4t h February, 1997 and its receipt in Ratangarh and dispatch to
Sur at gar h.

38. Apart fromthe fact that the reference pertains to only one
notice, it cannot be said that this would conclusively denonstrate
or conclusively suggest that the notice dated 4 th February, 1997
was not received in other parts of Rajasthan or other places close
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to Suratgarh. It has been stated by the RSEB in their rejoinder
affidavit that so far as the office in Suratgarh is concerned, there
were 4 enpl oyees who had joined service in Suratgarh post-1988

and who were autonmatically entitled to the benefit of the Pension
and GPF Regul ations and 2 persons who were simlarly placed as

the respondents had in fact exercised their sw tch-over option
Therefore, it is not that the enployees in Suratgarh were

conmpl etely unaware of the Pension and GPF Regul ati ons.

39. It also cannot be assumed on the basis of the above that the
enpl oyees in Suratgarh who were all egedly unaware of the Pension
and GPF Regul ations through the notice dated 4 th February, 1997
were al so not aware of the half a dozen previous notices.
Additionally, these allegedly unaware persons have not been
identified by the respondents and the submi ssion nade in this
regard is quite vague

40. We have nentioned above that the reason why sone

enpl oyees did not switch over fromthe CPF Schene to the Pension
and GPF Regul ations is perhaps because of reasons personal to
them But at the sane tine, it nust be pointed out that the
respondents have virtually let the cat out of the bag by an
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avernent nmade by themin their wit petition filed before the High



Court. The background to the avernent is given bel ow

41. The RSEB passed an order on 23rd August, 1997 in which it

was stated that the Governnment of Rajasthan had recently

promul gated the Rajasthan Cvil Services (Pension) Rules, 1996 as
amended fromtime to time. In view of this, the RSEB deci ded t hat

the pension, fanmly pension and conmutation of pension in respect

of its enpl oyees woul d be conmputed under the specific provisions

of the Rajasthan Civil Services (Pension) Rules, 1996

42, In their wit petition filed in the H gh Court the respondents
stated that by virtue of this order dated 23 rd August, 1997, the

cal cul ation of pension, famly pension and comutation of pension
under the Pension and GPF Regul ati ons, becane nore beneficial to

the enpl oyees as against the provisions in the CPF Schene. It is
perhaps this conputation benefit nade available to the enpl oyees

of the RSEB with the adoption of the Rajasthan Civil Services

(Pensi on) Rul es, 1996 t hat pr onpt ed t he respondent s to
swi tch-over fromthe CPF Schene to the Pension and GPF

Regul ations. Unfortunately, by that time the period for nmaking the
swi tch-over had expired in terns of the 8 th notice dated 4th
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February, 1997. Therefore, since the respondents were unable to

t ake advantage of the beneficial conputation under the Pension

and GPF Regul ations read with the Rajasthan Cvil Services

(Pension) Rules, 1996 they seemto have set up a case of being
unawar e of the various notices issued by the RSEB fromtine to

time over a period of 8 years.

43. Al'l that we can infer fromthe conduct of the respondents is
that they went along with the CPF Scheme so long as it was

beneficial to them but when the cal cul ation of pension, famly
pensi on and comutati on of pension underwent an alteration

pursuant to the order dated 23rd August, 1997 the respondents

had a change of heart and sought to take advantage of the revised
manner of conputation provided for in the Rajasthan Cvil Services
(Pension) Rules, 1996. We can only say that the argunent of a

| ack of awareness of the sw tch-over option appears to be nothing



but a self-serving argunent.

44, Anot her facet of this argunment (which was feebly urged) is to
found in Issue No.5 dealt with by the RSEB in its order dated 26 th
June, 2008 in the foll ow ng words:

"] ssue raised
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5. That the erstwhile RSEB adopted R C. S. (Pension) Rules, 1996 of

the Govt. of Rajasthan vide its order no. RSEB/F & R'F.3 (10)/D-42
dated 23.8.1997 but did not provide any opportunity to its enpl oyees
for exercising option under RSEB Enpl oyees Pensi on Regul ati on, 1988.
Fi ndi ngs
| ssue 5:
That the erstwhile RSEB t hrough RSEB Regul ations - 1988 issued
separate pension rules for their enployees. But in the year 1996
Fi nance Departnent, GoR issued new Pension Rules in which
comput ation of pension, fanmily pension, and comrutation as well as
anount of pensions etc. was anmended or revised. RSEB vide order
No. 42/ 23. 8. 1997 opted only conputation for the anmount of pension
fam |y pension and conmutation, other provisions of RSEB Pension
Regul ations, 1988 renmi ni ng unchanged. It has no relation to the
option. Thus the applicants were not entitled for any re-option for
pensi on even after the order dt. 23.8.1997. There were already given 8
opportunities to switch over to pension but they retained CPF benefits
only."

45, We are in agreenent with the view expressed by the RSEB

that any and every change in the conputation of pension or in the

Pensi on Regul ations (either of the RSEB or the Rajasthan

Governnent) does not warrant a fresh option being offered to the

respondents.

46. Wth regard to the submi ssion that the respondents belong to

the junior or technical cadre consisting of |low paid staff such as

peons, vehicle drivers, helpers etc. we need only say that, as

poi nted out in the rejoinder affidavit of the RSEB, about 100 of the

respondents are senior level officers holding posts of Head of O fice
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and Head of Department with the RSEB. As per the Pension and

GPF Regul ations, they receive the option forns fromthe enpl oyees,

countersign themand then forward themto the Controller of

Accounts. It is extrenely difficult to accept their contention that

they were unaware of the switch-over option

47. As regards the junior technical and non-technical staff, one

can assune that the RSEB has a pyram dal structure of staff, with



t he greater strength of staff being junior techni cal and
non-technical. If that is presunably so, then of the about 46,000

enpl oyees who have exercised their option, the majority would

consi st of junior technical and non-technical staff. Under the
circunstances, it is difficult to believe that while such an extrenely
| arge nunber of enployees were aware of the sw tch-over option

despite their |l ower hierarchical status, the renaining junior
techni cal and non-technical were unaware of the availability of the
swi tch-over option, and that too over a prolonged period of 8 years.
48. Interestingly, the issues franed in the order dated 26 th June,
2008 passed by the RSEB (i npugned in the H gh Court) does not

include the alleged | ack of awareness of the availability of the

swi tch-over option on the part of the enpl oyees who nmade the 30
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representations. This argunent seens to have been raised for the

first tinme in the wit petitions filed by the respondents. But that is
not really material for a decision in these appeals.

49, Utinmately the issue boils down to the overall assessnent of

the awareness | evel of the enpl oyees of the RSEB based on the
avai l abl e data. Based on the facts presented before us, on a

conposite consideration of the facts and taking a pragmatic view of
the situation, a reasonable and legitimte inference can be drawn

that the respondents were aware of the notices issued for the

exercise of the switch-over option but they chose not to exercise

that option either for personal reasons or perhaps because it did

not suit them The position changed in the second half of 1997, by
which time it was too late for themto do a rethink

50. One of the contentions urged by the respondents as writ
petitioners in the H gh Court was that each enpl oyee shoul d have

been individually served with each notice inviting the switch-over
option. That contention was accepted by the H gh Court by relying

upon Dakshin Haryana Bijli Vitran Nigam and O hers v.

Bachan Singhl but was not directly canvassed before us. In any

1 (2009) 14 SCC 793

G vil Appeal Nos. 7483 of 2014 etc.etc. Page 32 of 52



(Arising out of SLP (C) No.29639 of 2012 etc.etc.)
event the decision relied upon by the High Court was considered

and di stinguished in PEPSU Road Transport Corporation,

Patiala v. Mangal Singh and G hers. 2

51. The contention in this regard is a bit collateral, and it is this:
the switch-over option formwas required to be filled up by each

enpl oyee clearly indicating the option exercised - either to

continue with the CPF Schenme or to switch to the Pension and GPF

Regul ations. This could be done only if the option formwas nade
avai l abl e to each enpl oyee.

52. In Dakshin Haryana Bijli Vitran Nigamthe instructions

relating to the exercise of the switch-over option specifically
mentioned that "These instructions may pl ease be got noted from

all the enpl oyees and acknow edge the receipt of the letter." The

appel lants therein were unable to show that the instructions were
actually got noted in witing by the respondent. It is under these
circunstances that it was inferred that the respondent had no

know edge about t he options called by t he appel I ant s.

Consequently, the denial of pension benefits to the respondent was

hel d bad.

2 (2011) 11 sccC 702
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53. In PEPSU RTC v. Mangal Singh the decision rendered in

Dakshin Haryana Bijli Vitran Nigam was distingui shed on facts

since in the PEPSU appeal there was no condition of noting from

the enpl oyees or serving individual notices in the Pension Schene

or Regul ations. This Court went on to say:
"Furt hernore, when notice or know edge of the Pension Schenme can be
reasonably inferred or gathered fromthe conduct of the respondents in
their ordinary course of business and from surroundi ng circunstances,
then, it will constitute a sufficient notice in the eye of the |law "

54. The fact situation in the present appeals is sonewhat sinilar.

In this context, we may infer that under such circunstances, it

was equally the responsibility of the respondents to collect the

option fornms fromthe concerned authority, fill themup and subnit

themto the conpetent authority. It is too nmuch to expect that even

though it was not necessary for each individual enployee to be



served with each notice, yet there was a duty cast on the RSEB to
ensure that each enployee is furnished a copy of the option form If
such a contention is accepted, it will amount to circuitously
accepting that, though the enpl oyees need not individually be
served the notices, yet they would have to be individually served

with a copy of the option form
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55. The second substantive contention urged by | earned counse

for the respondents was that the Wole-Tinme Menbers of the RSEB

had taken a decision on 4th January, 1995 to the following effect:
"I't was brought to notice that the |ast date for giving option for Pension
Schene by the enpl oyees under CPF schene had expired in 1991 and
many representati ons were being received to extend this date. Looking
to the difficulty of the enployees, it was decided that the facility of
opting for Pension Scheme will also be available upto 6 nonths before
retirenment to the serving enployees only i.e., the enployee can opt for
GPF Pension Scheme while in service"

56. Thi s deci sion was comunicated by a letter dated 2 nd

February, 1995 to all concerned and according to the respondents

they were now given an option to switch fromthe CPF Schene to

the Pension and GPF Regul ations at any tinme upto six nonths

prior to their retirement from service. Consequently, it was

submitted that the closure of the switch-over option by the decision

dated 12th March, 1999 was not justifi ed.

57. This contention is also liable for rejection. Subsequent to the

deci sion taken by the Wol e-Tine Menbers on 4 th January, 1995

the RBEB issued a notice dated 8th May, 1995 which effectively

super seded the decision taken on 4 th January, 1995. In terms of

the notice dated 8th May, 1995 the Chairnan of the RSEB in

consultation with other Whol e-Ti ne Menbers extended the period
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of exercising the switch-over option till 31 st March, 1996, that is,

for a period of nore than 320 days. Consequently, the decision

taken on 4th January, 1995 was given a go-bye or overridden and
adequate tinme was given by the notice dated 8 th May, 1995 to the

enpl oyees of the RSEB to nake a switch-over, in nodification of



the decision dated 4th January, 1995.

58. To further benefit the enployees of the RSEB (and effectively
confirmthe dem se of the decision dated 4th January, 1995)

anot her notice was issued on 4th February, 1997 by which the
Chairman of the RSEB in consultation with other Wole-Tine

Menbers extended the period of exercise of the sw tch-over option
till 30th June, 1997. In view of these facts which denonstrate that
the decision dated 4th January 1995 was no | onger extant, the
respondents cannot bank upon that decision in support of their
contention that they can exercise the swtch-over option upto six
months prior to the date of retirement. The final nail in the coffin (if
it was at all necessary) cane through the decision dated 12 th

Mar ch, 1999.

59. This issue was al so considered by the RSEB in its order dated

26t h June, 2008 in the followi ng words, and we endorse that view
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"l ssue raised

3. That all doubts and worries for submtting option for pension by
the enpl oyees cane to rest in the year 1995 when the WIMS and HODs

of the erstwhile RSEB took a decision that the facility of opting for
pensi on schene will also be available upto 6 nonths before retirenent
of the serving enployees only i.e. the enpl oyee can opt GPF Pension
Schene while in service. The enployee will hinself be allowed to give
option and not his nom nee after death and reliance has been placed on
circular/letter no. RSEB/ S/ 1/F.4(122)/ D 155 dated 2-2-1995.

Fi ndi ngs

| ssue 3:

That it is true that in a neeting of WIM such deci sion was taken but it
was sinply mnutes of discussions and was not a decision of conpetent
Board of RSEB. In pursuance of minutes of WIMneeting it was never

pl aced before Board for approval and no order/amendnent was ever

i ssued of the nature of WIM m nutes. Therefore, it has never been

i npl ement ed. The applicants have no right to raise it after |apse of |ong
period of 13 years. However, even after this decision, general decision
was taken by Board of RSEB to further give opportunity nentioned

herei nunder to opt for pension and GPF, thus, the WM deci si on was

super seded.

1. No. RSEB/F&R/F.(Pen)/D. 35 dated 8.5.1995

2. No. RSEB/ F&R/ F. (Pen)/D. 61 dated 22.8.1995

3. No. RSEB/F&R/ F.(Pen)/D.9 dated 4.2.1997

Thus, the decision of WIM required approval of conpetent Board on

such policy matters. Further Managenent vide letter/notice/order dated
March 12, 1999 clarified that the date of option has been closed and no
requests will not be considered. Therefore, the applicants cannot now
take the excuse of WM deci sion of the year 1995 after | apse of a long
period of 13 years as sufficient opportunities have already been given."

60. The final question that arises for consideration relates to the

right, if any, of the respondents to exercise the swi tch-over option



at any point of time or to have it kept alive by the RSEB for an
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indefinite period or at least till the superannuation of the

respondents.

61. In this regard, t he definition of ‘option’ occurring in
Regul ati on 2(0) of t he Enpl oyees Gener al Provi dent Fund
Regul ations, 1988 is inportant. An ‘option’ requires a witten

consent of the existing enployee to either continue with the CPF
Schene or to opt for the GPF Schene within a period of 90 days
fromthe conmrencenment of the GPF Regul ations. The period of 90

days commences with the GPF Regul ations coming into force with
effect from 28th Novenber, 1988. The definition also provides that
an enpl oyee who does not exercise the option within the period of
90 days shall be deenmed to have exercised his option in favour of
the existing CPF Schene. It is also provided that it will be "the
personal responsibility of the concerned enpl oyee/officer to ensure
that his option reaches tinely in the office of the COA (P&), RSEB
Jai pur. " In other words, not only is atime limt statutorily
prescribed by the GPF Regul ations for exercising the option, but a
responsi bility has been cast on the enployee to ensure that his
option r eaches t he concer ned authorities wi t hin t he time

prescri bed.
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62. Regul ation 2(0) of the Enpl oyees General Provident Fund

Regul ations, 1988 reads as foll ows: -

"Option" neans a witten consent of the existing enployee to
becone either nmenber of the Enpl oyees General Provident

Fund Scheme, 1988 or to continue as nenber of the existing
CPF/ FPF schenme covered under the EPF Act, 1952 within a
period of 90 days fromthe date of commencenent of

Empl oyees General Provident Fund Scheme, 1988 by the

RSEB. Any existing enpl oyee who does not exercise the

option within specified period of 90 days shall be deened to
have exercised option in favour of the existing CPF/ FPF
Schenes covered under the provisions of Enployees

Provi dent Fund Act, 1952. The option once exercised or
deened to have been exercised shall be considered as fina
and no representation in this respect shall be considered
valid for any revision. It will be the personal responsibility of
the concerned enpl oyee/of ficer to ensure that his option
reaches tinmely in the office of the COA (P &F), RSEB, Jai pur.
Provi ded that a Board enpl oyee who is on that day out of
India/within India on | eave or deputation or foreign service



or under suspension, may exercise option within one nonth
fromthe date he takes over the charge of the post, in case he
does not get any intimation for exercising option, within one
month fromthe date he is required to exercise it."
63. Not wi t hst andi ng the aforesaid Regul ation providing for a tine
limt of 90 days for exercising the switch-over option, the appellant
adm nistratively continued to give one opportunity after another to
the enpl oyees of the RSEB to exercise their sw tch-over option
This continued for a period of 8 years and during that period if an
enpl oyee chose not to exercise his option, it was deened that he
woul d continue to avail the benefits under the CPF Schene.
Consequently, if this had any adverse financial inpact on the
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enpl oyee in the long run (and realized by himin 1997-98), he had
no one el se but hinself to bl ane.
64. As regards the Pension Schene, the admtted position is that
an enpl oyee could not continue with the CPF Schenme and al so
avail the benefits of the Pension Schenme under the Enpl oyees
Pensi on Regul ati ons, 1988. However, an enployee could avail of
both the GPF Schene as well as the Pension Schene.
65. The Enpl oyees Pensi on Regul ati ons, 1988 al so defines
‘option’ in Regulation 3(lI) thereof. ‘Option’ neans a witten consent
of the existing enployee for either availing the pension and gratuity
benefits or to continue to be a nmenber of the CPF Schene. In
other words, a switch-over option was nade available to the
enpl oyee under the Pension Regul ations as well
66. Regul ation 3(1) of the Enpl oyees Pension Regul ati on, 1988
reads as foll ows:
"Option" neans a witten consent of the existing regular enployee
for Pensionary and Gratuity benefits on the same lines/Rules as
are being allowed to the enpl oyees of erstwhile enployees of the E
& M Department opted Board s service with Pensionary benefits or
to continue to be the menber of the CPF/ EPF with benefits of
RSEB Gratuity Rules, 1972 or Jodhpur CPF Schenme with benefit
of gratuity under the Gratuity Act, 1972
Note :- Any person who is not covered under the definition of

enpl oyee shall not be entitled to opt for pensionary and gratuity
benefits as per Board s/ CGovt. rul es/regulations.”
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67. When the Pension Regul ations and the GPF Regul ations are

read together, the necessary conclusion is that an enpl oyee nust



give his option for either continuing to be a nenber of the CPF
Schene or to switch over to the Pension and GPF Regul ati ons.

This option has to be exercised within a period of 90 days fromthe
cut-off date, that is, 28th Novenber, 1988. But the RSEB, in its

wi sdom chose to extend the time for exercising the switch-over
option over a period of 8 years by giving several opportunities to

t he enpl oyees through its notices.

68. The right of an enployee to switch over was, therefore, linited
in time by t he Pensi on and GPF Regul ati ons. However
adm nistrative orders issued by the RSEB fromtine to tine

extended the period for exercising the option. No enpl oyee had any

i nherent right to either denmand an extension of the period for
exercising the switch-over option or claima right to exercise the
switch-over option at any time prior to his retirenent, and no such
ri ght has been shown to us.

69. But, |earned counsel for the respondents finally subnitted

that pension is not a charity or a bounty and an enpl oyee is
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entitled to earn his pension. There can be no doubt about this

proposition but when two schenes are avail able to an enpl oyee,

one being the CPF Schene and the other being the Pension

Schene, it is for the enpl oyee to choose the schene that he feels

nmore confortable with and appropriate for his purposes. No
enpl oyee can switch over back and forth from one schene to

anot her as per his conveni ence. Once an enpl oyee has chosen to

be a part of a particular schene, he continues to renmain a nenber

of that schene unless an option to switch over to another schene

is given to him

70. I nsofar as the present appeals are concerned, the respondents

who are nmenbers of the CPF Schene were given severa

opportunities of switching over to the Pension Scheme and the GPF

Schene under the Pension Regul ations and the GPF Regul ati ons

respectively but they chose not to do so. The questi on whet her

under these circunstances pension is a bounty or a charity

52



becones conpletely irrel evant. The entitlenent to pension was
avail able to the respondents but they chose not to avail the
entitlement for reasons personal to them Having taken a decision

in this regard the respondents cannot now raise an argument of
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pensi on not being a bounty and therefore requiring the RSEB to

gi ve them anot her option to switch over to the Pension and GPF
Regul ati ons.

71. Under the circunstances, we find no nerit in the contentions
urged by the respondents and consequently, the appeals of the

RSEB deserve to be all owed.

Cvil Appeal No.7503/2014 (Arising out of SLP (C) No.30577 of

2012 (from G vil Special Appeal (Wit) No.248 of 2012 in CWP

No. 13401 of 2008)

72. In this appeal, it is submitted by |earned counsel that the
facts are slightly different fromthe rest of the appeals. It was
subnmitted that the wit petitioner had submitted his option on 20 th
February, 1996 and that was forwarded to the concerned

authorities on 6th March, 1996.

73. By a letter dated 10th April, 1996, the wit petitioner was

i nformed that since his option was conditional, it could not be
accepted. The wit petitioner responded to this by nmaking a
representation dated 20th April, 1996 to the effect that there was no
condition attached to the exercise of option. Neverthel ess, he
clarified that the alleged condition may be treated as del eted and
his option form may be considered. However, it appears that the
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option formof the wit petitioner was not considered by the
concerned authorities and that led himto file a wit petition in the
Raj ast han Hi gh Court.

Cvil Appeal No.7570/2014 (Arising out of SLP (C) No. 9990 of

2013 (from Civil Special Appeal (Wit) No. 237 of 2012 in

CWP No. 1079 of 2008)

74. Learned counsel submitted that the wit petitioner gave his
switch-over option well in time and in fact deductions fromhis

sal ary had been made under the GPF Schene for several nonths
thereafter.

75. It appears that the reason for not accepting the option given

by the wit petitioner was that he had taken a housing | oan under

the CPF Scheme and was requested by a letter dated 18 th March



2000 to return the anount so that his sw tch-over option could be
considered. Since he failed to do so, his option was not accepted.

The wit petitioner denied receipt of the letter dated 18 th March
2000 and reiterated that deductions had been made fromhis salary
under the GPF Schene.

Civil Appeal No.7564/2014 (Arising out of SLP (C) No. 9983 of

2013 (from G vil Special Appeal (Wit) No.257 of 2012 in CWP

No. 12230 of 2009)

76. It is submitted that the wit petitioner exercised his option in
1996 and that was forwarded to the conpetent authority by his
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controlling officer (Executive Engineer at Bhilwara) by a letter dated
30th March, 1996. Though the option formwas received well within
time, it was not accepted.

77. The entire facts of these cases are not before us nor has the

| earned Single Judge of the High Court specifically discussed these
cases.

78. Consequently, we are not in a position to give any decision in
these cases in view of the absence of full facts. W are of the view
that the nore appropriate course of action to adopt in these

matters would be to remand themto a Single Judge of the High

Court for fresh consideration on nerits after hearing the wit
petitioners and the RSEB.

79. No other distinct or partially dissimlar case was pointed out
to us by any |l earned counsel although the |earned Single Judge

has made a reference to a few of them

Concl usi on
80. Al'l the appeals are allowed but with no order as to costs.

Insofar as Civil Appeals arising out of SLP (C) No.30577 of 2012

SLP (C) No.9990 of 2013 and SLP (C) No.9983 of 2013 are
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concerned they are remtted to a Single Judge of the Hi gh Court for

a fresh consideration on nerits.

(Madan B. Lokur)



New Del hi ; (Kurian Joseph)
August 7, 2014
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| TEM NO. 1A COURT NO. 1 SECTI ON XV

(For Judgnent)
SUPREMECOURTOF I NDI A
RECORD COF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (C No(s). 29639/ 2012

(Arising out of inpugned final judgnent and order dated
17/ 05/ 2012 in DBCSA No. 274/2012 and in SBCWP No. 10900/2010
passed by the High Court O Rajasthan At Jai pur)

Raj ast han Rajya Vidyut Vitran N gam Ltd. ... Petitioner(s)
vVer sus

Dwar ka Prasad Koolwal & Os. ... Respondent (s)

WTH

SLP (C) No. 30061 of 2012

SLP (C) No. 30098 of 2012

SLP (C) No.30112 of 2012

SLP (C) No. 30116 of 2012

SLP (C) No. 30096 of 2012

SLP (C) No. 30152 of 2012

SLP (C) No. 30182 of 2012

SLP (C) No. 30187 of 2012

SLP (C) No. 30203 of 2012

SLP (C) No. 30264 of 2012

SLP (C) No. 30311 of 2012

SLP (C) No. 30321 of 2012

SLP (C) No. 30352 of 2012
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SLP (C) No. 30355 of 2012

SLP (C) No. 30367 of 2012
SLP (C) No. 30384 of 2012
SLP (C) No. 30385 of 2012

SLP (C) No. 30536 of 2012



SLP (C) No. 30578
SLP (C) No. 30577
SLP (C No. 30579
SLP (C) No. 30580
SLP (C) No. 30658
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SLP (C) No. 30706
SLP (C) No. 30773
SLP (C) No. 30777
SLP (C) No. 30780
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SLP (C) No. 855 of 2013
SLP (C) No. 1082 of 2013
SLP (© No. 1021 of 2013
SLP (C) No. 1136 of 2013
SLP (C No. 1205 of 2013
SLP (O No. 1179 of 2013
SLP (C) No. 1176 of 2013
Civil Appeal Nos.
(Arising

SLP (O No. 1433 of 2013
SLP (C) No. 1368 of 2013
SLP (C No. 1371 of 2013
SLP (C) No.9983 of 2013
SLP (C) No.9984 of 2013
SLP (C) No. 1659 of 2013
SLP (O No.9988 of 2013
SLP (C) No. 1664 of 2013
SLP (C) No. 1474 of 2013
SLP (C) No.9985 of 2013
SLP (C) No. 1554 of 2013
SLP (C) No. 1565 of 2013
SLP (C No. 1635 of 2013
SLP (C) No. 1650 of 2013
SLP (C) No.9987 of 2013
SLP (C) No.9990 of 2013
SLP (C) No.9989 of 2013
SLP (C) No.9991 of 2013
SLP (C) No.9993 of 2013
SLP (C) No. 3883 of 2013
SLP (C) No. 4058 of 2013
SLP (C) No.4033 of 2013
SLP (C No.4115 of 2013
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SLP (C) No. 4322 of 2013
SLP (C) No.5306 of 2013
SLP (C) No.5786 of 2013
SLP (C) No. 6442 of 2014

Date : 07/08/2014 These petitions were called on

for pronouncenent of judgnent today.
For Petitioner(s) Shiv Mangal Sharma, Adv.
Anj al i Chauhan, aDv.
Sitesh Narayan Si ngh, Adv.
Shrey Kappor, Adv.
Akshat Anand, Adv.
Saur abh Raj pal, Adv.
Prati bha Jain , Adv.

For Respondent (s) s. Vidhi International

MIlind Kumar, Adv.

Veera Kaul Singh, Adv.

Pragati Neekhra, Adv.
Ai shwarya Bhati, Adv.
Anshuman, Adv.

Amt Vernma, Adv.
Sarad Kumar Singhani a, Adv.

< 5555 § 5 3 % 5555%7%

Purushottam Sharma Triathi, Adv.

Hon' bl e M. Justi ce Madan B. Lokur pronounced t he
Judgrment of the Bench conprising Hs Lordship and Hon' bl e
M. Justice Kurian Joseph.
Del ay condoned, if any.
Leave granted.
Al'l the appeals are allowed but with no order as to
costs. Insofar as Cvil Appeals arising out of SLP (O
No. 30577 of 2012, SLP (C) No.9990 of 2013 and SLP (O
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No. 9983 of 2013 are concer ned t hey are remtted to a
Singl e Judge of the High Court for a fresh consideration
on nerits.

Pending 1 As, if any, also stand di sposed of.

(Neetu Khaj uria) (Renu Di wan)
Sr.P. A Court Master

(Signed reportable judgnent is placed on file.)
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