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C. A No. 4244/ 2001@@
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MNGG. Co. of Peopl es Acadeny Appel I ant (s)
Public School & Anr.

VERSUS
State of Jharkhand & Os. Respondent ( s)

Date : 18.09. 2002 This appeal was called on for hearing today. @@

CORAM :
HON BLE MR. JUSTI CE G B. PATTANAI K
HON BLE MR JUSTI CE Y. K. SABHARWAL
HON BLE MR JUSTI CE H. K. SEMA

For Appellant (s) M. Ranj an Mukherj ee, Adv.

For Respondent (s) RR- Ex- parte

RR 1-6 M's. Ashok Mat hur and M. Raj esh Pat hak, Advs.

UPON hearing counsel, the Court made the follow ng

ORDER
........ L......l.......T.......T.......T.......T. ...
SP2
Heard the |earned counsel for the parties for twenty
m nut es.
The appeal is dismssed in terns of the signed order.
. SP1
(Y. P. Dhami j a) (Suneet Bal a Sharm) @@
Court Master Asstt. Regi strar@@
AAAAA

Signed order is placed on the file.
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Heard M. Ranjan Mikherjee for the appellants and M.
Ashok Mathur for the respondents. The dispute in this appea
really centres round the question whether the property of the
institution stood vested in the State Government or nerely the
control and nmanagenent of the institution had vested. The
claim of the appellant was that prior to enactnent of Bihar
Non- Gover nnent  Secondary School (Taking over Control and
Management) Act, 1981, manhaging committee by a resolution had
passed on the control and managenent of the secondary sections
of the school to the State Governnent, having retained the
managenent and control of the primary sections of the school
it is the further contention of the appellant is that the
property of the school renmained with the nanaging conmittee
and never passed on to the State Government, and that being
the position, the State Governnment could not have prohibited
the continuance of the primary sections of the school in the
same building, particulary when it caters to the needs of the
public, and does not make any hindrance on the continuance of
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the secondary sections of the school. The High Court,
however, on examning the materials before it, cane to the
conclusion that in view of section 4 (1) of the Act, the
property stood vested in the State Governnent. |It, further
cane to the conclusion that the institution cannot be held to
be a minority institution inasnmuch as the materials produced
before it, are not sufficient to cone to the said conclusion

Having cone to the aforesaid conclusion and having dism ssed
the Wit Petition, the managing conmittee is in appeal before
us. M. Mikherjee appearing for the appellants streneously
contended that the provisions of section 4 (1) of the Act has
no application to the institutionin question where the
managenent and control alone had vested with the State
Governnment pursuance to a resolution. He further contended
that though in terns of section 4 (1) of the Act does not
provide for any Notification to be issued in Oficial Gazette
for enforcing the provisions, but such a requirenment being
there in sub-section (2) of Section 4, the said requirenent
must be read into sub-section (1) of section 4 also, and in
the absence of such Notification, the property cannot be said
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to have vested with the State Governnent under section 4 (1)
of the Act. On exam ning the provisions of the Act, nore
particularly both sub-sections (1) and ( 2 ) thereof, we,
however, do not find any substance in the argunents advanced
by M. Mukherj ee appearing for the appellant. Sub- secti on
(1) deals with all types of institutions other than minority
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institutions, and so far as those institutions are concerned
by very application of |aw, all the institutions by

| egi sl ative enactnment nust be deened to have been taken over
by the State Government with effect fromthe 2nd Cctober,
1980. So far as the minority institutions are concerned,
however, the provisions contained in sub-section (2) require a
Notification to be made in the Oficial Gazette, and then all
other pre-conditions nentioned therein are required to be
fulfilled. This requirenent of a Notification in the Oficia
Gazette possibly was necessary to deal with the mnority
institutions, but it was not necessary for all ot her
institutions, whi ch the Legislature want ed t hat t he
institutions should be taken over with effect from a
particular date, which has been pernmitted as 2nd Cctober,
1980. In our opinion, the question of specifying a date by
Notification does not arise for application of sub-section (1)
of section 4 of the Act. Consequently, the conclusion of the
H gh Court that by operation of law, the institutions together
with all properties vest in the State Government under
sub-section (1) of section 4 of the Act remai ns unassail abl e.
It is true that the institution was catering to the
needs of the people by holding both the primary sections as
well as the secondary sections in the sanme building, but that
is only by mutual adjustment. It would not be open for the
Court to issue a Mandanus to the State authorities, where the
property had already vested in the State to permt the prinary
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sections nanagenment of which vest in the managing committee to
be run in that building. M. Mikherjee, however, submitted
that the institutionis an old one, and therefore the State
Governnent should be directed to atleast earmark a piece of
|and where the prinmary sections of institution can run. This
is a nmatter between the Managing Comrittee and the State
Government where the Court has no concern. I f managi ng
committee makes any request to the State Government, the State
Governnment may consi der the sanme appropriately. W need not
express any opinion on the sane. In t he af oresai d
circunstances, we do not find any nerit in this appeal

The appeal stands di sm ssed accordingly.

(Y. K. SABHARWAL) @@

NEW DELH , J.
Sept enber 18, 2002 (H K. SEMA)



