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any UPON hearing the counsel the Court made the following

BHASH GHANDER

TS ORDER

Reason:

The appeals are disposed of in terms of the signed

order. There shall be no order as to costs.
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Pending applications, if any, stand disposed of.

(Subhash Chander) (H.S. Parasher)
AR-cum-PS Assistant Registrar

[Signed Order is placed on the file]



IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO.326 OF 2009

Kamlaraje Charitable Trust ... Appellant
Versus
State of M.P. & Ors. ... Respondents
WITH

CIVIL APPEAL NO.328 OF 2009

ORDER

C.A.No.326 of 2009

The present appeal assails the judgment and order dated
10.03.2006 passed by the High Court of Madhya Pradesh,
Jabalpur, Bench at Gwalior in W.P.No.2157 of 2004 whereby
the High Court has declined to grant relief to the present
appellant holding, inter alia, the land in respect of which
right, title and interest was set forth by the appellant, is
part of a public street and the property of the State.

It is submitted by Mr. Modi, learned senior counsel
appearing for the appellant that some of the purchasers who
had purchased the property from the appellant filed a review
petition before the High Court and the High Court, vide
order dated 17.12.2009, has observed as follows

“u

9. The next contention raised by learned counsel
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for the petitioner is that in the writ petition the
question of title was not in issue. From a perusal
of the relief clause in the writ petition, it
appears that the petitioner in W.P. No.2157/04 has
prayed for a relief that the respondents should not
interfere in the possession of the petitioner
without following the due procedure laid down by law
and if the respondent state require the said
property for public purpose may acquire in
appropriate proceeding under Land Acquisition Act.
Thus, the question of title was not in dispute in
the said petition.

10. In such circumstance, in our opinion the
learned writ court was not required to embark upon
the title of the party because that was not an
issue. In fact the nature of the petition was that
of a suit for perpetual injunction and in a suit for
injunction the question of title is always
irrelevant. The only question in such a case is the
factum of possession which is undisputedly with the
petitioner in that case.

1l1. In such a situation, when the issue of title
was not at all involved, the Division Bench in our
opinion has certainly committed error in deciding
the issue and this can be said to be error apparent
on the face of the record. Apart from that, proper
forum for deciding the question of title is a Civil
Suit and not a petition under Article 226/227 of the
Constitution of India. Hence, we recall the finding
of possession delivered in Writ Petition No.2157/04.
The said finding will not come in the way of any of
the parties in any Civil Suit. Any revenue entry
made on the basis of the order in W.P.No.2157/04
shall stand corrected.

12. However, so far as dismissal of writ petition
is concerned, we do not find any mistake apparent on
the face of record in dismissing the writ petition.
In that case the petitioners have prayed for a
direction restraining the respondents from
interfering in their possession and the proper
remedy for seeking injunction is a civil suit and an
... /3
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application under Order 39 Rules 1 & 2 of CPC and

not a writ petition. In such circumstances, this

Court has rightly dismissed the writ petition filed

by Kamlaraje Charitable Trust and therefore, there

is no error apparent on face of record in that part

of order.”

Be it noted, the State Government filed an application for
review of the aforesaid order. The High Court, vide order
dated 08.04.2013, disposed it of keeping in view pendency of
the present appeal before this Court.

In our considered opinion, what has been really urged
before us is the dispute pertaining to right, title and
interest in the subject property. The Writ Court has,
however, observed that it is an undisputed position that it
is a public street.

It is worth noting here, the suit was filed by the
purchasers and they had sought injunction which was refused
by the trial court and that order was affirmed by the High
Court. The said order has been challenged by filing Special
Leave Petition before this Court, being Civil Appeal No.328
of 2009.

We have also been apprised that the civil suit filed by
the purchasers has since been decreed and the Municipal

Corporation as also the State have filed appeals before the
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High Court being F.A. No.250 of 2007 and 154 of 2009
respectively.

We think it appropriate only to request the High Court
to dispose of the said appeals within a span of six months.
If the appellant has grievance with regard to any other
property (not the subject matter of abovementioned appeals
but limited to the properties referred to in W.P.No.2157 of
2004) against the State, liberty is granted to initiate
appropriate civil action in that regard within two months
hence. The benefit of Section 14 of the Limitation Act
shall be applicable if the suit is filed within the time
granted by us.

Needless to say, the observations made by the High
Court in the review petition filed by the purchasers with
regard to the right, title and interest shall not weigh with
the civil court. Be it clarified, we have not expressed any
opinion with regard to the character and nature of the land
in praesenti.

The appeal stands disposed of accordingly. There shall
be no order as to costs.

C.A.No.328 of 2009

In view of disposal of C.A.No.326 of 2009, this appeal
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stands disposed of. There shall be no order as to costs.

[DIPAK MISRA]

o.o.....oo.oo..ooo....ooJo

[A.M. KHANWILKAR]

New Delhi.
April 04, 2018.



		2018-04-10T17:12:11+0530
	SUBHASH CHANDER




