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UPON hearing counsel the Court nmade the foll ow ng

ORDER

The appeal is dismssed in terns of the signed judgnent. There shal

be no order as to costs.

(Meenu Set hi) (Pushap Lata Bhar dwaj)

Court Master Court Master

Si gned reportable judgnent is placed on the file

I'N THE SUPREME COURT OF | NDI A

ClVIL APPELLATE JURI SDI CTI ON

C
IVIL APPEAL NO 2723/2005

Union of India & Anr. - Appel | ants
VERSUS
S.L.Verma & Os. C. Respondent
s

JUDGMENT

S.B. SINHA J.
The r espondent Nos. 1 to 13 wer e enpl oyees of
Bur eau of I ndi an St andar ds. The sai d aut hority was

created under the Bureau of Indian Standards Act, 1986

Al though a statutory authority, it is said to be under the

admi nistrative control of Mnistry of Consurer Affairs
Respondent Nos. 1 to 13 were nenbers of Contributory

Provi dent Fund Schene( CPF Schene) . The r espondent

No.14 i.e., the Bureau of Indian Standards, which is an

Aut ononobus Body, pursuant to and in furtherance of an



Ofice Menor andum  dat ed 1.5.1987 i ssued by t he

Gover nnent of India asked its enpl oyees to give their
option whet her to conti nue under t he Provi dent Fund
Schene or not . The sai d Ofice Menor andum  dat ed
1.5.1987 assunes i mportance in view of t he | anguage

used therein to which we intend to immediately advert
to. The Ofice Memorandumis prefaced with calling for

r epeat ed options in t he past aski ng t he enpl oyees to

switch over to t he pensi on schene. It was ment i oned

t hat such option had been asked for on 6. 6.1985. The
Central Gover nnent notices t hat despite t he sane,

somne of t he enpl oyees still conti nued in t he CPF
Scheme. It further notices the recommendations of the

Fourth Central Pay Conmi ssi on to t he ef f ect t hat CPF
beneficiaries in service on 1.1.1986 would be deened to

have switched over to the pension schene on that date

unl ess t hey specifically opt out to conti nue under t he
CPF Schene. It is not in di spute t hat t he sai d
recomendat i ons of t he Fourth Central Pay
Conmi ssi on had been accepted by t he Centra

Gover nient and t he same is appl i cabl e to t he

enpl oyees of t he r espondent No. 14- Bur eau of I ndi an

St andar ds. Par agr aph 3 and par agr aph 3.2 of t he sai d

O fice Menorandum read as under:

"3. Al CPF beneficiaries, who were in service on
1.1.1986 and who are still in service on the date of issue
of these orders will be deened to have cone over to the

Pensi on Schene.

3. 2The enpl oyees of t he cat egory ment i oned
above will, however, have an option to
conti nue under t he CPF Schene, if t hey SO

desire. The option will have to be exerci sed



and conveyed to the concerned Head of O fice

by 30.9.1987 in t he form encl osed i f t he

enpl oyees wi sh to conti nue under t he CPF

Schene. | f no option is recei ved by the Head
of Ofice by the above date the enpl oyees will

be deened to have cone over to t he Pensi on

Schene. "
Pur suant to and in furtherance of t he said
Scheme  of t he Centr al Gover nient , t he r espondent
No. 14 made a Regul ati on known as " Bur eau of I ndi an

St andards(Ternms and Condition of Service of Enployees

Regul ati on, 1988) ", Regul ati on 16 t her eof r eads as
under:

" 16 Pensi on- The Enpl oyees shal | be gover ned
by t he Central Gvil Servi ces( Pensi on) rul es, 1972

provi ded t hat t he enpl oyees who had specifically

el ected to be gover ned by t he Contri butory Provi dent
Fund Rul es, (I ndia), 1962, imrediately before the date of
conmmencenent of t hese regul ati ons shal | conti nue to
be governed under t he Contributory Pr ovi dent Fund

Schene. "

Despite the clear i ntent and pur port of t he

Ofice Menor andum  dat ed 1.5.1987, t he r espondent

Nos. 1 to 13 herein continued to be treated as i f
had still been continuing under the CPF Schene.

The Central CGovernment as al so the respondent
No. 14- Bur eau of I ndi an St andar ds have pr oceeded on

sone | egal nisconception that it was obligatory on the

part of the said enployees to give a positive option for

t he sai d pur pose. For t he first time on 2.2.1999, t he
respondent No. 14 requested the Union of India for grant

of another chance to the respondents to switch over to

said

t hey



pensi on schene stating t hat t hey pur ported to have
exerci sed their option for CPF Schene on t he cut of f
dat e.
The said request of the respondent No.14 was not
acceded to by the Mnistry of Finance. It was, however,
accepted by t he r espondent No. 14 t hat only 19
enpl oyees wer e | eft out and t he t ot al financi a
i mplication therefor would come to about Rs.7.20 |akhs

per annum if al | t he enpl oyees are al | owed to switch

over to the Pension Schene. It was made clear that for

t he sai d pur pose t he r espondent No. 14 woul d not
depend upon t he Gover nnent grants. Al t hough t he

M ni stry of Consurner Affairs, Food and Public
Distribution agreed with the aforesaid suggestion of the

r espondent No. 14, it appears t hat t he M nistry of

Fi nance did not agree thereto stating:

" .In view of t he above, we have been advi si ng
aut ononous bodi es under vari ous
M ni stries/ Departnments of t he gover nnent of India to

continue to follow the CPF Schene or the autononous

bodi es, if t hey o) desire, may wor k out an annuity,
schene through the life Insurance Corporation of India

based on voluntary contributions by the enpl oyees and

wi t hout any contribution from the Gover nnent or t he

enpl oyees may join t he pensi on schene i nt roduced by
t he M ni stry of Labour for t he PF  subscri bers. It
pl eased be noted that i ntroduction of pensi on schene

on GO pattern to the enployees of autonomous bodies
shoul d not be agreed to as a rule, any exception in this

regard should be referred to this Departnent"

At t hat juncture, t he r espondent Nos. 1 to 13
approached the High Court. Wereas the |earned Single

Judge allowed the wit petition directing that the sane



would not be subject to any liability on the part of the
Uni on of India, but on an appeal preferred by the Union
of I ndi a, by reason of t he i mpugned  j udgnent, t he
Di vi si on Bench nmodi fi ed t he sai d or der directing as
fol | ows:

" | mpugned Wit Court order dat ed 22.10. 2003
shall stand nodified to the extent that appellants shal
consi der passi ng of a conditional appr oval stipul ating
that they shall not incur any liability in case respondent
No. 14 fails to satisfy the pension liability of Respondent

nos. 1 to 13 and pass appropriate orders wi t hin t wo

nmont hs from today. These respondents on their part

shall remain bound by all other terns of the wit Court

order i ncl udi ng t he undert aki ng to be execut ed by
t hem "
The Central Gover nnent , in our opi ni on
pr oceeded on a basi c m s- concepti on. By reason of t he

said Ofice Menorandum dated 1.5. 1987 a legal fiction

was created. Only when an enpl oyee consciously opted

for to continue wth the CPF  Schene, he would not
becone a nmenber of t he Pensi on Schene. It is not

di sput ed t hat t he sai d respondent s did not give their

options by 30.9.1987. In t hat view of t he mat t er

r espondent Nos. 1 to 13 in view of t he | egal fiction

created, becane menbers of the Pension Scheme. Once

t hey became the nmember of t he Pensi on Schene,

Regul ation 16 of the Bureau of Indian Standards(Terns

and Condi tion of Service of Enpl oyees Regul ati on

1988) had becone i pso-facto appl i cabl e in their case
al so. It may be t hat t hey had made an option to
continue with the CPF Schene at a |later stage but if by

reason of t he | egal fiction creat ed, t hey becane

menber s of t he Pensi on Schene, t he question of their



reverting to the CPF  would not ari se. The r espondent

No. 14 has correctly arrived at a concl usion t hat an

anomaly woul d be created and in fact the said purported

option on the part of respondent No.1 to 13 was illega

when a request was made by r espondent No. 14 to t he

Uni on of India for gr ant of appr oval o) t hat al | t hose
enpl oyees shall conme within the purvi ew of the Pension

Schene. In our opi ni on, t he M ni stry of Fi nance

proceeded on a wrong prenise that the Pension Schene

was not in exi st ence and it was a new  one. Two | ega
fictions, as noti ced her ei nbef or e, wer e creat ed, one by
reason of t he menor andum and anot her by reason of

t he accept ance of t he reconmendat i ons of t he Fourth

Central Pay Conmi ssi on with effect from 1.1.1986. In

termns of such | egal fictions, it will bear repetition to
state, t he r espondent nos. 1 to 13 woul d be deened to
have swi t ched over to t he pensi on schene, whi ch a

fortiori would nmean that they no | onger renmained in the
CPF scherne.
In that view of the natter the Single Judge was

correct in allowing the wit petition filed by the private

respondents herein wth a rider that thereby the Union
of India would not be liable to financial liability but the
Di vi si on Bench coul d not have nodified the  sane, as
was sought to be done, by its order dated 16.9.2004.
Subj ect to t he af orenment i oned observati ons, t he

appeal is disnmssed. There shall be no order as to costs.

( S.B.SINHA)



( MARKANDEY KATJU )
New Del hi ,

Novenmber 28, 2006.



