I'N THE SUPREMECOURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 8727 OF 2003

St. Joseph’s Clara Convent & Os. ... Appellants
Ver sus

State of Kerala & Anr. ... Respondents
ORDER

1. This appeal has been preferred against the inpugned

j udgnent and order dated 27.9.2002 passed by the High Court of Kerala
at Ernakulamin MFA No. 984 of 1991, by way of which, the High Court
has dism ssed the wit petition filed by the appellants chall enging

the judgnent and order passed by the Forest Tribunal, Palakkad,
Ker al a.

2. Appel l ants acquired the land in dispute measuring about 60
acres vide registered docunent of title dated 31. 3. 1969. The Kerala

Private Forest (Vesting and Assignnment) Act, 1971 (hereinafter
referred to as ‘the Act, 1971') canme into force on 10.5.1971
providing that all the private forest in Kerala vested in the State
free fromall encunbrances wth few exceptions provided therein. The
appellants filed OA No. 130 and 131 of 1976 before the Forest
Tribunal, (hereinafter referred to as ‘the Tribunal’), in respect of
the | and nmeasuring 30 acres in each case for exenption wunder Section
3(3) of the Act, 1971, which was allowed by the Tribunal. The said
order was chall enged by the State before the High Court and the High
Court vide judgnent and order dated 17.9.1979, set aside the judgnent
and order of the tribunal and renmanded the case to consider the matter
afresh. It was, after considering afresh, the applications of the
appel l ants were dism ssed vide order dated 15.7.1980.

3. Aggri eved, the appellants approached the H gh Court by
filing MFA No. 432 of 1980 wherein the Hi gh Court set aside the said
order dated 15.7.1980 passed by the tribunal and remanded it back with
the permission to the appellants to inplead the institution. The



Forest Tribunal reconsidered the whole case and dismssed the QOAs’
vi de judgnent and order dated 31.1.1991.

4, Aggri eved, the applicants preferred the appeal before the
H gh Court, which was disnissed vide judgnent and order dated
27.9.2002.

Hence, this appeal

5. Shri MM Pai keday, |earned senior counsel appearing on
behal f of the appellants, has subnmitted that the H gh Court as well as
the Tribunal comritted an error construing the word “intended

cultivation’ contained in Section 3(3) of the Act, 1971 as it could
have been construed nore liberally and there was sufficient nmateria
on record to show that the appellants had intended to <cultivate the
| and. Thus, the appeal deserves to be all owed.

6. Shri M T. George, |earned counsel appearing on behalf of
the respondent State, has submtted that the appellants have raised
the false claimthroughout, as there was neither any cultivation on
the suit land in actual, nor the appellants intended cultivation. The
pl eadi ngs taken by the appellants had been to the extent that there
had been plantation of coffee, cardanom tea etc. Had it been so, the
appel lants could claim total exenption from vesting as the |and
cont ai ni ng such plants before the date of wvesting i.e. 10.5.1971

could not have vested in the State. The appeal lacks nerit and is
liable to be disnissed.

7. We have considered the rival submissions nmade by the
| earned counsel for the parties and perused the records.

Section 2(f) of the Act, 1971, defines the private forest,
however, it excludes the land used for cultivation of tea, coffee,
coco, rubber, cardanomor |and used for any purpose ancillary to the
cul tivation of such crops or for preparation for the sane for the
mar ket prior to the appointed day.

Section 3(3) provides for exenption from vesting of
private forest to certain extent as it reads:

"Nothing contained in sub-section (1) shall apply in

respect of so much extent of private forests held by an

owner under a valid registered docunent of title executed
before the appointed day and intended for cultivation by
him which together with another |ands held by himto which

Chapter Ill1 of the Kerala Land Reforms Act, 1963, is

appl i cabl e, does not exceed the extent of the ceiling area

applicable to himunder Section 82 of the said Act."

8. The evidence adduced by the appellants, does not disclose
that the appellants had ever pleaded for exenption of the land from
vesting in view of the provisions contained in Section 2(f) of the Act
1971.

Even otherwi se, the tribunal as well as the High Court
after appreciating the entire evidence adduced by the appellants, cane
to the conclusion that there was neither cultivation, nor intended

cultivation in the suit land prior to the date of vesting. In the
counter affidavit, it has been pleaded by the State that there was no
cultivation at all; the entire area was covered by trees by natura

grow h and, thus, the land in dispute vested in the State on the
appoi nted date i.e. 10.5.1971.

9. The courts bel ow further recorded the findings of the fact



that in order to prove cultivation or intended cultivation, no
i ndependent wi tness was exami ned. No application had ever been filed
to appoint Conmissioner to establish the nature of the property.
Appel | ants never nmade any attenpt to exam ne any of the neighbours of
the property or any worker to prove their case. Therefore, the
appel lants miserably failed to prove that the property was under their
cultivation or they intended cultivation prior to the appointed day.

10. We have exami ned the pleadings ourselves. In the OQOAs’
pl eadi ngs had been taken that the I and was full of plants of coffee,
cardamom fruit bearing trees etc.

Shri  Varghese Chat haparanbil, (PW1) who got t he
assignnent in the suit land, made a sinilar statement in exam nation-
i n-chief, saying that the properties were purchased for the purpose of
agricultural cultivation. Coffee, cardanom etc. were cultivated in

the properties. In the cross-exanination, he subnmtted that the
accounts would show the amount spent on cultivation of coffee,
cardanom etc., and those accounts were in possession of t he

institution.

11. Sister Florence, (PW2), who was the nother superior of the
institution, could not say anything regarding the cultivation, who
simply said that the accounts of the appellants were audited every
year. It has been rightly pointed out by the | earned counsel for the
State that had there been such crops on the land prior to the
appoi nted day, the appellants could have «clainmed exenption from
vesting under Section 2(f) of the Act, 1971. The appellants m serably
failed to | ead any evi dence whatsoever, in support of their claimthat
they had ever intended cultivation

12. The | earned counsel appearing on behalf of the appellants,
has placed very heavy reliance on the judgnment of this Court in Joseph
& Anr. v. State of Kerala & Anr., (2007) 10 SCC 414, wherein this
Court has interpreted the phrase "intended cultivation" observing:

....... For the purpose of attracting sub-section (3) of
Section 3 of the 1971 Act, it was not necessary that the
entire area should have been cultivated for arriving at a
decision as to whether the owner of the land had the
intention to cultivate or not. Also, it was required to be
consi dered having regard to the activities carried on by the

owner fromthe day of purchase till the appointed day. For
the said purpose, subsequent conduct of the owner of the
land was also relevant. Developnent of the | and by
pl antation of rubber plants is not in di sput e. The

Expl anati on appended to Section 3(2) of the 1971 Act clearly
suggests that cultivation would include cultivation of trees
or plants of any species. Intention to cultivate by the
owner of the land, we think, has to be gathered not only in
regard to the fact situation obtaining at a particular tine
but also with regard to the subsequent conduct of the
parties. If the activity in regard to cultivation of |and or
devel opnent thereof is systematic and not sporadic, the sane
al so may give an idea as to whether the owner intended to
cultivate the land. The words "intend to cultivate" clearly
signify that on the date of vesting the land in question had
not actually been cultivated in its entirety but the
purchaser had the intention of doing so. Such intention on
the part of the purchaser can be gathered from his conduct
in regard to the devel opnent of land for making it fit for
cultivation preceding to and subsequent to the date of
vesting."

13. As the appellants failed to lay down any factual foundation



in support of their case, we do not see, how the ratio of the
af oresai d judgnent can be applied herein. W do not find any cogent
reason to interfere with the inpugned judgment and order of the High
Court as well as the Tribunal. The appeal lacks nerit and is,
accordingly, dismssed.

(Dr. B.S. CHAUHAN)

(V. GOPALA GOWDA)
New Del hi ,
January 24, 2013.
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ST. JOSEPH S CLARA CONVENT & ORS. Appel I ant (s)
VERSUS
STATE OF KERALA & ANR Respondent ( s)

(Wth office report)

Date: 24/01/2013 This Appeal was called on for hearing today.

CORAM :
HON BLE DR JUSTI CE B. S. CHAUHAN
HON BLE MR JUSTI CE V. GOPALA GONDA

For Appellant(s) M. Mathai M Pai keday, Sr. Adv.
M. Shishir Pinaki, Adv.
M. P.l1. Jose, Adv.

For Respondent (s) M. MT. George, Adv.
Ms. Kavitha K T., Adv.



M. P.V. D nesh, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

The appeal lacks merit and is, accordingly, dismissed in
terms of the signed order.

[ ( DEEPAK MANSUKHANI ) | (MS. NEQ)
| Court Master | Court Master

(Signed order is placed on the file)



