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                         Civil Appeal No.130/1999

State of H.P. & Ors.          Appellant (s)

                    vs.
Rajkumar Brijender Singh & Ors.        Respondent (s) 
(With Office Report)
WITH C.A. No. 131/1999 (With office report)

Date:22/4/2004 This Appeal was called on for hearing today.

CORAM :
HON’BLE MR. JUSTICE BRIJESH KUMAR
HON’BLE MR. JUSTICE ARUN KUMAR
For Appellant (s)
                         Mr. J.S. Attri,AAG(H.P.)(A.C.)

For Respondent (s)
                         Mr. B.S. Banthia,Adv.

       UPON hearing counsel the Court made the following
   O R D E R  
        The appeal is partly allowed in terms of the signed order.

(Sarojbala)(V.P.Tyagi)
       PA to Addl.Registrar                     Asstt.Registrar
      (The  Reportable signed order is placed on the file)

                        IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
CIVIL APPEAL NO.130 OF 1999
WITH 
CIVIL APPEAL NO. 131/1999

State of H.P. & Ors.                     Appellant(s)

Vs.
Rajkumar Brijender singh & Ors.         Respondent(s)

O R D E R 

The dispute in this appeal relates to  declaration of surplus area under the provisions of the
 Himachal Pradesh Ceiling on Land Holdings Act, 1972 ( hereinafter referred to as the ’Act’). 
 On coming into force of  the aforesaid Act, ceiling proceedings were initiated  and an  order
 was  passed by the Collector on 14.1.1976 as a result of which  9,000 bighas of land belongin
g to the original owner Raja Lakshman Singh, whose heirs are respondents in this appeal, was d
eclared surplus and  1,000 bighas was left as the land  which they were found  entitled to hol
d within  the permissible limits on the basis of the number of units in the family. 
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The State, it seems, felt aggrieved by the order passed by the Collector.  Hence, it filed an 
appeal before the Commissioner.  The appeal was, however, withdrawn by the State on March 20, 
1976.  As a result of the withdrawal of the appeal preferred against the order of the Collecto
r, the order passed by the Collector attained finality.  The Financial Commissioner, however, 
seems to have exercised his suo moto power under Section 20(3) of the Act and by Order dated 7
.11.91 set aside the order of the Collector dated 14.1.1971.  It may be noted here that the Fi
nancial Commissioner had initiated the suo moto proceedings on 21.8.1990.  As a consequence of
 the order passed by the Financial Commissioner, the permissible area in the hands  of the res
pondents was still reduced,   hence, they preferred a writ petition against the order passed b
y the Financial Commissioner.  A number of grounds  had been taken by the respondents impugnin
g the validity of the order passed by the Financial Commissioner.  Out  of  the several points
, one related to the power of the Financial Commissioner to exercise the suo moto power after 
the State had withdrawn the appeal and the other was regarding  delayed exercise of the power,
 that is to say, about 15 years after passing of the order  by the Collector.  It may also be 
noted that the  appeal preferred by the State against the order of the Collector  before the C
ommissioner was also withdrawn around  the same period, namely March, 1976.
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The High Court, observed that it was not necessary   to go into the merits of different ground
s raised by the respondents challenging the order of Financial Commissioner and preferred to d
eal with the question relating to  power of the Financial Commissioner to take up the matter s
uo moto after the appeal preferred by the State Government was withdrawn.  So far the question
 of delayed exercise of the power is concerned that has only been mentioned but no further dis
cussion has been held except to observe that normal period prescribed for  filing appeal is 60
 days and  for revision, it is  90 days.
     We may, consider the first ground regarding power of the Financial Commissioner to procee
d suo moto after an appeal preferred by the State had been withdrawn.  The view which has been
 taken by the High Court is that it was not open to the Financial Commissioner to  exercise th
ose powers.  The High Court further goes on  to observe that a bare reading of the provision, 
namely Section 20, shows that the exercise of the suo moto power is  not available once an app
eal preferred by the State is withdrawn.  We, however, find that no such preposition flows fro
m  Section 20  of the Act.  Section 20 of Act reads as under:

"20. (1) Any person aggrieved by any decision or order of the Collector may within sixty days 
from the date of the decision or order prefer an appeal to the Commissioner:
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Provided that the Commissioner may entertain the appeal after the expiry of the said period of
 sixty days  if he is satisfied that the appellant was prevented by sufficient cause from fili
ng the appeal in time.

(2) Any person aggrieved by an order of the Commissioner  made under sub-section (1) may, with
in ninety days from the date of the order, file  a revision petition before the Financial Comm
issioner so as to challenge the legality or propriety of such order and the Financial Commissi
oner may pass such order as he may deem fit.  The order of the Financial Commissioner shall be
 final.

(3) Nothwithstanding anything contained in the foregoing sub-sections, the Financial Commissio
ner may at any time call for the record of any proceedings or order of any authority subordina
te to him for the purpose of satisfying himself as to the legality or propriety of such procee
dings or order, and may pass such order in relation thereto as he may deem fit.
     Sub-section 3 of Section 20, quoted above, clearly provides that notwithstanding anything
 contained in other sub-sections of Section 20,  Financial Commissioner shall have power to ca
ll for the record of any proceedings of any authority subordinate to him and satisfy himself a
bout the legality and propriety of the order passed.   Once the State Government had taken a d
ecision to withdraw the appeal, it is submitted that  the Financial Commissioner could not tak
e any different view in the matter suo moto to pass any other  
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order contrary to  the decision of the State Government to withdraw the appeal.  In our view, 
the argument is fallacious.  The Financial Commissioner while exercising the power under sub-S
ection (3) of Section 20 acts as a statutory authority.  We also find that under Sub-Section 2
 the Financial Commissioner is an appellate authority against the order of the Commissioner.  
While exercising such powers vested in him under sub-section (2) and (3) of Section 20, no suc
h restrictions can be placed on exercise of power of  Financial Commissioner on the ground tha
t he is a part of the machinary  of the State Government or  an  officer of the State.  It is 
in a different statutory capacity under which  Financial Commissioner exercises his power and 
is free to pass any order  in accordance with law which may  or may not be  against the State 
Government.  Therefore, merely for the reason  that one of the parties to the appeal, may be S
tate Government, chose to withdraw  an appeal  filed before lower appellate authority, would b
e treated as a  bar for the Financial Commissioner to exercise his power under Sub-Section 3 o
f the Act.  We, therefore, find this part of the order of the High Court is not sustainable.
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      We are, now left with the second question which was raised by the respondents before the
 High Court namely  the delayed exercise of the power under sub-section (3) of Section 20.  As
 indicated above, the Financial Commissioner exercised the  power after 15 years of the order 
of the Collector.  It is true that sub-section 3 provides that such a power  may be, exercised
 at any time but this expression does not mean there would be no time limit or  it is in infin
ity.  All that is  meant is  that such powers should be exercised within a reasonable time.  N
o fix period of limitation may be laid but unreasonable delay in exercise of the power would t
end to undo the things which have attained finality.  It depends on the facts and circumstance
s of each case as to what is  the reasonable time within which the power  suo moto action coul
d be exercised.  For example in this case, as the appeal had  been withdrawn but the Financial
 Commissioner had taken up the matter  in exercise of his suo moto power, well it could be ope
n for the State to submit that the facts and circumstances were such that it would be within r
easonable time but as we have already noted the order of the Collector which has been interfer
ed with was passed in January 1976 and the appeal preferred by the State was also withdrawn so
me time in March 1976. The learned 
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counsel for the appellant was not able to point out  such other special facts and circumstance
s by the reason of which it could be said that exercise of suo moto power after 15 years of th
e order interfered with was within a reasonable time.  That being the position in our view, th
e order of the Financial Commissioner  stands  vitiated having been passed after a long lapse 
of 15 years of the order which has been interfered with.  Therefore, while holding that the Fi
nancial Commissioner would have power to proceed suo moto in a suitable case even though an ap
peal preferred  before lower appellate authority is withdrawn may be by the State.  Thus the v
iew taken by the High Court is  not sustainable.   But the order of the Financial Commissioner
 suffers from vice of the exercise of the power after unreasonable lapse of time and such  del
ayed action on his part nullifies the order passed by him in exercise of power in sub-section 
(3) of Section 20.
   
      In view of the discussion held above, we partly allow the appeal.  As consequence thereo
f  the order of the Financial Commissioner is  set aside  and order passed by the Collector sh
all stand restored and maintained.  There would, however, be  no order as to costs.
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   CIVIL APPEAL NO. 131/1999     

In view of our decision rendered in C.A. No. 130/1999 the impugned order of the High Court dat
ed June 23,1997 is maintained.  The appeal filed by the State stands dismissed.



.......................J.
(BRIJESH KUMAR)

.......................J.
(ARUN KUMAR)

NEW DELHI
APRIL 22, 2004.


